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[bookmark: _Toc193995812][bookmark: _Toc193995898][bookmark: _Toc194676567][bookmark: _Toc202911621]INTRODUCTIONThe jurisdictional issue in this appeal concerns what should be a straightforward application of Bowen v. Massachusetts, 487 U.S. 879 (1988). Through the Administrative Procedure Act (APA) and the Tucker Act, Congress has long delineated the boundary between district court jurisdiction for claims seeking equitable relief to enforce federal law and the Court of Federal Claims’ jurisdiction over monetary contract claims. Bowen held that the APA’s waiver of sovereign immunity squarely applies—and that district courts have jurisdiction—when plaintiffs challenge agency action and seek prospective compliance with federal law.
In the nearly forty years since Bowen was decided, Congress has revisited the Tucker Act multiple times without ever casting doubt on Bowen’s holding. Bowen is entitled to super-strong statutory stare decisis effect.
In a bid to unsettle Bowen, the Government relies on Department of Education v. California, 145 S. Ct. 966 (2025) (per curiam), a nonprecedential emergency stay order that rested on narrow, fact-specific grounds wholly absent in this case. That order did not—and could not—displace Bowen nor diminish the special force that stare decisis carries in matters of statutory interpretation. 
This Court should honor Bowen’s enduring command and hold that the APA confirms the district court’s jurisdiction here, which was not ousted by the Tucker Act.
[bookmark: _Toc193995813][bookmark: _Toc193995899][bookmark: _Toc194676568][bookmark: _Toc202911622]ARGUMENT[bookmark: _Toc202878662][bookmark: _Toc202911623]Bowen is super-strong statutory stare decisis on the APA and the Tucker Act—and thus confirms the district court’s jurisdiction.
The Supreme Court has recognized that Congress—not the courts—gets the last word when it wants to alter the jurisdictional balance between the Tucker Act, 28 U.S.C. § 1491, and the APA, 5 U.S.C. §§ 702, 704, 706. Since the Court’s 1988 decision in Bowen, 487 U.S. 879, that balance has been clear. And no briefed and argued merits decision by the Court has overruled it. This Court thus must follow it. Since statutory decisions are afforded “super-strong” stare decisis, courts must follow Congress’s allocation of jurisdictional authority as between the regional federal courts and the Court of Federal Claims—an allocation Bowen already affirmed.
[bookmark: _Toc202878663][bookmark: _Toc202911624]Bowen construed Congress’s allocation of jurisdictional authority as between the district courts in the APA and the Court of Federal Claims in the Tucker Act.
Most significantly, Bowen explained that APA § 702 (as amended in 1976) “was intended to broaden the avenues for judicial review of agency action by eliminating the defense of sovereign immunity.” Id. at 891–92. Section 702 reads as follows: “An action in a court of the United States seeking relief other than money damages and stating a claim that an agency or an officer or employee thereof acted or failed to act in an official capacity or under color of legal authority shall not be dismissed nor relief therein be denied on the ground that it is against the United States or that the United States is an indispensable party.” 5 U.S.C. § 702. As Bowen held, this plain language confirms that when a complaint seeks declaratory or injunctive relief, it is “certainly not [an] action[ ] for money damages.” 487 U.S. at 893. 
Bowen also held that not all “monetary aspects” of a relief sought by a plaintiff are “money damages” as the APA uses the term in § 702. Id. Specifically, when a plaintiff is seeking something analogous to an equitable action for “specific relief”—which may involve the reinstatement or recovery of monies—“the fact that a judicial remedy may require one party to pay money to another is not a sufficient reason to characterize” the requested remedy as one for “money damages.” Id. (relying on Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682, 688 (1949), and School Committee of Burlington v. Department of Education of Massachusetts, 471 U.S. 359, 370–371 (1985)). Thus, agencies may not ask to “substitute the words ‘monetary relief’ for the words ‘money damages,’” Bowen, 487 U.S. at 896. According to the Court, its holding flowed from the “unambiguous” drafting by Congress in 1976. Id.[footnoteRef:3] [3:  For good measure, the majority opinion added a discussion of the legislative history from Judge Bork of the D.C. Circuit to reinforce its holding. See id. at 896–901 (drawing on Maryland Dept. of Human Resources v. Department of Health and Human Services, 763 F.2d 1441 (1985) (Bork, J.)).] 

The Bowen Court also emphasized that § 704 of the APA further reinforces that when relief is “doubtful and limited” in the Claims Court, the Tucker Act cannot be read to displace district court jurisdiction. Id. at 901. Section 704 requires that “every final agency action for which there is no other adequate remedy in any court shall be subject to judicial review.” 5 U.S.C. § 704. Quoting Shaughnessy v. Pedreiro, 349 U.S. 48, 51 (1955), the Court held that “a restrictive interpretation of § 704 would unquestionably . . . run counter to . . . the Administrative Procedure Act. [Its] purpose was to remove obstacles to judicial review of agency action under subsequently enacted statutes.” Bowen, 487 U.S. at 904 (cleaned up). The Court reinforced that that the Tucker Act cannot be read to “oust a district court of its normal jurisdiction under the APA.” Id. Because the Court of Federal Claims has no power to grant equitable or prospective relief, see also Ferreiro v. United States, 501 F.3d 1349, 1353 n.3 (Fed. Cir. 2007) (“An order compelling the government to follow its regulations is equitable in nature and is beyond the jurisdiction of the Court of Federal Claims.”), the Bowen Court held that APA jurisdiction was proper. 
The Tucker Act “impliedly forbid[s] contract claims against the Government from being brought in district court under the waiver in the APA.” Crowley Gov’t Servs., Inc. v. Gen. Servs. Admin., 38 F.4th 1099, 1106 (D.C. Cir. 2022). The Tucker Act would require exclusive jurisdiction in the Court of Federal Claims if Plaintiffs’ claims were “founded . . . upon any express or implied contract,” 28 U.S.C. § 1491(a)(1). But that principle does not control here: when the cause of action is rooted in the APA and aims to “set aside” agency action under § 706 that is not in conformity with statutory or regulatory law—particularly when the Plaintiffs do not have a contract action to bring before the Court of Federal Claims anyway because they are not parties to a contract with the United States—the Tucker Act does not impliedly forbid invocation of the APA. “Whether a claim is contractual or statutory for Tucker Act purposes depends both on the source of the rights upon which the plaintiff bases its claims, and upon the type of relief sought (or appropriate).” Safeco Ins. Co. of Am. v. United States, 53 F.3d 339 (9th Cir. 1995) (cleaned up).
The Tucker Act essentially ejects an “APA action seeking injunctive and declaratory relief only if that action is a ‘disguised’ breach-of-contract claim.” United Aeronautical Corp. v. U.S. Air Force, 80 F.4th 1017, 1026 (9th Cir. 2023) (quoting Megapulse, Inc. v. Lewis, 672 F.2d 959, 968 (D.C. Cir. 1982)); see also N. Star Alaska v. United States, 14 F.3d 36, 37 (9th Cir. 1994). As one judge recently put it, “[w]hat matters is what the court must examine to resolve the case: If a plaintiff’s claim depends on interpretations of statutes and regulations rather than the terms of an agreement negotiated by the parties, the claim is not in essence contractual.” Widakuswara v. Lake, No. 25-5144, 2025 WL 1288817, at *12 (D.C. Cir. May 3, 2025) (Pillard, J., dissenting), reconsideration en banc granted, No. 25-5144, 2025 WL 1521355 (D.C. Cir. May 28, 2025) (granting motion for en banc reconsideration and vacatur of government’s stay pending appeal for “substantially” the same “reasons explained by Judge Pillard”).
Applying Bowen here is straightforward. Bowen is stare decisis on the reach of the APA as well as on the Tucker Act—and must be followed. It confirms that jurisdiction in the district court was proper. The Plaintiffs’ claims here are not founded on any contract they have with the federal government—they are subcontractors and thus wouldn’t have any viable claim before the Court of Federal Claims—and the court would not have to interpret any contract to hold in favor of the Plaintiffs on the merits. Because their claims are cognizable under the APA as based in interpretations of statutory and regulatory law, Bowen confirms that the district court had jurisdiction. 
[bookmark: _Toc202878664][bookmark: _Toc202911625]Bowen must be deemed to be Congress’s final word until it modifies the relevant statutes because statutory precedents are entitled to “superpowered” stare decisis status.
 Bowen is not just ordinary stare decisis to be accorded the ordinary respect cases receive to reinforce horizontal and vertical coherence in our laws, conducing to reliance and the rule of law. Rather, because Bowen flows from statutory interpretation about two statutes—which the Supreme Court found unambiguous—both of which Congress could revisit at its pleasure, it should be afforded the “super-strong” stare decisis respect reserved for statutory precedent. Amy Coney Barrett, Statutory Stare Decisis in the Courts of Appeals, 73 GEO. WASH. L. REV. 317, 318 & n.4 (2005) (explaining term “super-strong statutory stare decisis”); accord Halliburton Co. v. Erica P. John Fund, Inc., 573 U.S. 258, 274 (2014) (“The principle of stare decisis has ‘special force’ in respect to statutory interpretation because Congress remains free to alter what we have done.”) (cleaned up); CSX Transp., Inc. v. McBride, 564 U.S. 685, 699 (2011); California v. FERC, 495 U.S. 490, 498-99 (1990); Hohn v. United States, 524 U.S. 236, 251 (1998); Patterson v. McLean Credit Union, 491 U.S. 164, 172–73 (1989); John R. Sand & Gravel Co. v. United States, 552 U.S. 130, 139 (2008).
The Court distinguishes statutory precedents from constitutional ones because Congress can correct or adjust the Court’s reading of a statute at any time, while constitutional correction requires amendment. See Kimble v. Marvel Ent., LLC, 576 U.S. 446, 456 (2015); see also Henry Paul Monaghan, Stare Decisis and Constitutional Adjudication, 88 COLUM. L. REV. 723 (1988); WILLIAM ESKRIDGE, JR., INTERPRETING LAW: A PRIMER ON HOW TO INTERPRET STATUTES AND THE CONSTITUTION 141 (2016); Lawrence Solan, Precedent in Statutory Interpretation, 94 N.C.L. REV. 1165 (2016); Lawrence Marshall, “Let Congress Do It”: The Case for an Absolute Rule of Statutory Stare Decisis, 88 MICH. L. REV. 177 (1989). For this reason, the Court sometimes calls statutory precedents “superpowered.” Kimble, 576 U.S. at 458.
As recently as last year in Loper Bright Enterprises v. Raimondo, 603 U.S. 369 (2024), the Court reaffirmed its commitment to “statutory stare decisis,” id. at 412. It held that “special justification” is necessary to overrule a statutory decision—and that “just an argument that the precedent was wrongly decided” would be insufficient. Id. And just last month, Justice Alito, in his concurrence in United States v. Skrmetti, 145 S.Ct. 1816 (2025), reiterated that judges must provide “staunch protection” to “statutory interpretation decisions”—even when they themselves dissent from those precedents when they are originally decided, id. at 1859 (Alito, J., concurring).
 Congress has revisited the relatively compact Tucker Act, 28 U.S.C. § 1491, no fewer than seven times since Bowen was decided and has not seen fit to alter, amend, or override the Supreme Court’s authoritative interpretation of its interaction with the APA in Bowen, see Pub. L. 102-572, Title IX, §§ 902(a), 907(b)(1), Oct. 29, 1992, 106 Stat. 4516, 4519; Pub. L. 104-320, § 12(a), Oct. 19, 1996, 110 Stat. 3874; Pub. L. 110-161, Div. D, Title VII, § 739(c)(2), Dec. 26, 2007, 121 Stat. 2031; Pub. L. 110-181, Div. A, Title III, § 326(c), Jan. 28, 2008, 122 Stat. 63; Pub. L. 110-417, [Div. A], Title X, § 1061(d), Oct. 14, 2008, 122 Stat. 4613; Pub. L. 111-350, § 5(g)(7), Jan. 4, 2011, 124 Stat. 3848; Pub. L. 112-81, Div. A, Title VIII, § 861(a), Dec. 31, 2011, 125 Stat. 1521.
[bookmark: _GoBack]Accordingly, the reasons supporting super-strong stare decisis for statutory cases—that Congress is free to and capable of correcting judicial errors—are fully applicable here. Bowen must be accorded super-strong stare decisis. See, e.g., Halliburton Co. v. Erica P. John Fund, Inc., 573 U.S. at 274; Amy Coney Barrett, Precedent and Jurisprudential Disagreement, 91 TEX. L. REV. 1711, 1713 (2013) (“Statutory precedents receive ‘super-strong’ stare decisis effect.”).  Anything less would fall far short of the “special justification” the Court demands before overturning statutory precedent. Loper Bright, 603 U.S. at 412.
[bookmark: _Toc202911626]The Department of Education per curiam stay order cannot have overruled Bowen, and was based on unique circumstances not present here.
Rather than offer any “special justification” for departing from Bowen, Loper Bright, 603 U.S. at 412, the Government relies primarily on the emergency stay order in Department of Education v. California, 145 S. Ct. 966 (2025) (per curiam) (DOE), to argue that the court lacks jurisdiction here. But DOE did not purport to overrule Bowen—nor could it have. As we explained (supra, Argument I), Bowen is entitled to super-strong statutory stare decisis; DOE was just a per curiam stay order in a case where the Court has yet to grant certiorari. Even if DOE could theoretically inform the outcome here, its reasoning rested on unique, fact-bound circumstances that are not present in this case.
[bookmark: _Toc202911627]The Supreme Court did not sub silentio overrule Bowen through its per curiam emergency stay order in Department of Education.
DOE stayed a district court order that required the government to pay out past-due grant funds, which the Court characterized as likely enforcing a contractual obligation to pay money for purposes of the Tucker Act. 145 S. Ct. 966. DOE cannot, and did not purport to, displace Bowen for at least four reasons.
First, DOE just ordered a stay pending appeal—it was not a decision on the merits. See Nken v. Holder, 556 U.S. 418, 432 (2009). A stay pending appeal reflects only a predictive assessment of likelihood of success and equities. “The whole idea is to hold the matter under review in abeyance because the appellate court lacks sufficient time to decide the merits.” Id. If a stay pending appeal were afforded precedential effect, it would “not so much preserve the availability of subsequent review as render it redundant.” Id.
Second, even if DOE were a decision on the merits (it is not), it was a summary action, not a regularly argued merits decision. “[S]ummary actions do not have the same authority in th[e] [Supreme] Court as do decisions rendered after plenary consideration.” Metromedia, Inc. v. City of San Diego, 453 U.S. 490, 500 (1981); accord, e.g., Comptroller of Treasury of Maryland v. Wynne, 575 U.S. 542, 559–60 (2015) (Wynne) (citing Ill. State Bd. of Elections v. Socialist Workers Party, 440 U.S. 173, 180–81 (1979)) (to similar effect).
Third, the Supreme Court itself has implicitly indicated that it does not treat emergency stay orders as precedential, even when those orders directly address the same legal issue in a later merits case. Bert I. Huang, The Foreshadow Docket, 124 COLUM. L. REV. 851, 867–68 & n.67 (2024). For example, in Fulton v. City of Philadelphia, Pennsylvania, 593 U.S. 522 (2021), the Court considered whether the city’s policy requiring foster care agencies to include same-sex couples violated religious agencies’ free speech and free exercise rights. Notably, the Court “pointedly ignored,” Huang, supra, at 868 n.67, its own prior emergency per curiam orders addressing whether COVID-19 restrictions on religious gatherings violated the Free Exercise Clause, see Tandon v. Newsom, 141 S. Ct. 1294 (2021) (per curiam); Roman Cath. Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63 (2020) (per curiam), even though all three decisions tested whether similar restrictions affecting faith practices were neutral and generally applicable.
Thus, the Court’s own practice reinforces what stare decisis demands: a fully argued merits decision controls, while summary emergency orders do not. See Fulton, 593 U.S. 522; see also Merrill v. Milligan, 142 S. Ct. 879, 879 (2022) (Kavanaugh, J., concurring) (“The stay will allow this Court to decide the merits in an orderly fashion—after full briefing, oral argument, and our usual extensive internal deliberations—and ensure that we do not have to decide the merits on the emergency docket. To reiterate: The Court’s stay order is not a decision on the merits.”).
Indeed, scholars caution that treating emergency orders as precedential would cause confusion and improperly allow the Court to issue merits rulings in the shadows. Cole Waldhauser, Unprecedented Precedent, 37 CONST. COMMENT. 149, 150–64 (2022); William Baude, The Supreme Court’s Shadow Docket, 9 N.Y.U. J.L. & LIBERTY 1 (2015).[footnoteRef:4] After all, when the Court issues an emergency order, it has not granted certiorari on the questions presented—and certiorari is wisely posited as a bright-line prerequisite for stare decisis. Huang, supra, at 864–67 & nn. 62–67; STEPHEN VLADECK, THE SHADOW DOCKET 191–92, 250–55 (2023); see also 21 C.J.S. Courts § 232, Summary or per curiam dispositions (2025) (“The Supreme Court’s holdings are confined to questions on which it grants certiorari.”) (citing Davis v. United States, 564 U.S. 229, 247 (2011)). [4:  Some courts and commentators predicted that emergency stay grants, when accompanied by an opinion joined by a majority of the Court, may carry some precedential force. See Hon. Trevor N. McFadden & Vetan Kapoor, The Precedential Effects of the Supreme Court’s Emergency Stays, 44 HARV. J. L. & PUB. POL’Y 827, 831 (2021); Casa de Maryland v. Trump, 971 F.3d 220, 230 (4th Cir. 2020), reh’g en banc granted, 981 F.3d 311 (4th Cir. 2020), appeal dism., Dkt. No. 211 (Mar. 11, 2021). But those predictions predated Fulton, 593 U.S. 522 (2021), and Merrill, 142 S. Ct. 879 (2022). See Huang, supra, at 868 n.67. They also recognized that emergency stay orders carry less precedential weight than merits decisions and may serve only as “strong signals from the Court about how to resolve an ambiguity in the law,” McFadden & Kapoor, supra, at 831; see Casa de Maryland, 971 F.3d at 230 (similar)—not to overturn the Court’s settled merits precedents.] 

[bookmark: _Hlk202819047]Fourth, DOE did not purport to overturn Bowen—to the contrary, it aimed to harmonize its order with it. See DOE, 145 S. Ct. at 968. The Supreme “Court does not normally overturn, or . . . dramatically limit, earlier authority sub silentio.” Shalala v. Illinois Council on Long Term Care, Inc., 529 U.S. 1, 18 (2000); accord United States v. Obaid, 971 F.3d 1095, 1102 (9th Cir. 2020); Denezpi v. United States, 596 U.S. 591, 603 (2022) (“[I]mprecise statements cannot overcome the holdings of our cases[.]”). This rule holds particularly true when it comes to summary orders. For example, “[a] summary affirmance is not to be read as a renunciation by this Court of doctrines previously announced in our opinions after full argument.” Wynne, 575 U.S. at 560 (cleaned up).
Here, the DOE Court mentioned Bowen only in an abbreviated discussion and did not purport to overrule it. DOE, 145 S. Ct. at 968. The Court acknowledged Bowen’s holding that a district court’s jurisdiction is not barred just because setting aside agency action might lead to the disbursement of funds. Id. DOE went on to note that the APA’s waiver of sovereign immunity does not extend to orders enforcing a purely contractual obligation to pay money, which it concluded was the situation there because the district court ordered the Government to pay out past-due grant obligations. Id. (citing Great-West Life & Annuity Ins. Co. v. Knudson, 534 U.S. 204, 212 (2002) (Knudson)). 
Knudson, in turn, interpreted ERISA, not the APA nor the Tucker Act. It held that ERISA’s “appropriate equitable relief” clause, 29 U.S.C. § 1132(a)(3)(B), does not let employee benefit plans sue their beneficiaries for specific performance of a reimbursement provision or restitution of plan funds, Knudson, 534 U.S. at 212. The Court explained that, unlike in Bowen, the plaintiffs sought “specific performance of a contractual obligation to pay past due sums.” Id.  While Knudson narrowed the power of district courts to provide remedies under a particular statute, ERISA, it left untouched Bowen’s holding that district courts may order relief under the APA even if it may have a monetary impact on government treasuries. See, e.g., Judith Resnik, Of Courts, Agencies, and the Court of Federal Claims: Fortunately Outliving One’s Anomalous Character, 71 GEO. WASH. L. REV. 798, 810–13 (2003). Neither Knudson nor the DOE summary stay order purported to displace Bowen’s statutory holding.
DOE did not overrule a fully argued statutory merits decision sub silentio—and certainly not in a summary, per curiam emergency stay order. See Shalala, 529 U.S. at 18; Wynne, 575 U.S. at 560.
While Justices Kagan and Jackson expressed concern that the DOE stay order was in tension with Bowen, their dissents only underscore how unusual it would be to treat such a summary order as overruling a fully argued merits precedent. Both Justices criticized the lack of full briefing, oral argument, and deliberation, and described the majority’s reasoning as underdeveloped at best. DOE, 145 S. Ct. at 969 (Kagan, J., dissenting); id. at 978 n.7 (Jackson, J., dissenting). Their critique confirms the broader point: this emergency order does not—and could not—displace Bowen’s binding statutory holding.
Most federal courts to consider the DOE order have concluded that it has no binding precedential effect.[footnoteRef:5] The DOE order is a narrow, fact-specific application of the Tucker Act line of cases in an emergency posture—not a basis to unsettle decades of statutory stare decisis. [5:  See Am. Ctr. Center for Int’l Labor Solidarity v. Chavez–Deremer, No. CV 25-1128 (BAH), 2025 WL 1795090, at *20 (D.D.C. June 30, 2025); La. Delta Service Corps v. Corp. for Nat’l & Cmty. Serv., No. CV 25-378-JWD-RLB, 2025 WL 1787429, at *22 (M.D. La. June 27, 2025); S. Educ. Found. v. United States Dep’t of Educ., No. CV 25-1079 (PLF), 2025 WL 1453047, at *9 & n.3 (D.D.C. May 21, 2025) (DOE has limited precedential value and “does not displace governing law,” including Bowen); Colorado v. U.S. Dep’t of Health & Hum. Servs., No. 1:25-CV-00121-MSM-LDA, 2025 WL 1426226, at *9 & n.10 (D.R.I. May 16, 2025); Ass’n of Am. Universities v. Dep’t of Energy, No. 25-CV-10912-ADB, 2025 WL 1414135, at *7 (D. Mass. May 15, 2025); AIDS Vaccine Advoc. Coal. v. United States Dep’t of State, No. CV 25-00400 (AHA), 2025 WL 1380421, at *3 (D.D.C. May 13, 2025); Rhode Island v. Trump, No. 1:25-cv-128-JJM-LDA, 2025 WL 1303868, at *5 (D.R.I. May 6, 2025); S.F. Unified Sch. Dist. v. AmeriCorps, No. 25-CV-02425-EMC, 2025 WL 1180729, at *8 (N.D. Cal. Apr. 23, 2025); Woonasquatucket River Watershed Council v. U.S. Dep’t of Agric., No. 1:25-CV-00097-MSM-PAS, – F. Supp. 3d –, 2025 WL 1116157, at *15 (D.R.I. Apr. 15, 2025) (concluding that the court “cannot disregard Bowen . . . [e]ven if it looks like [DOE] has ‘implicitly overruled’” it); Massachusetts v. Kennedy, No. 25-cv-10814-WGY, 2025 WL 1371785, at *4–9 (D. Mass. Mar. 12, 2025) (collecting cases); Cmty. Legal Servs. in E. Palo Alto v. United States Dep’t of Health & Hum. Servs., No. 25-CV-02847-AMO, 2025 WL 1168898, at *3 (N.D. Cal. Apr. 21, 2025) (DOE “does not represent a significant change in the law”); New York v. Trump, No. 1:25-cv-39-JJM-PAS, 2025 WL 1098966, at *2 (D.R.I. Apr. 14, 2025); but cf., e.g., Harris Cnty., Texas v. Kennedy, No. 25-CV-1275 (CRC), 2025 WL 1707665, at *14–15 (D.D.C. June 17, 2025) (giving DOE weight and collecting opinions applying DOE in different ways); Vera Institute of Justice v. U.S. D.O.J., No. 25-CV-1643 (APM), 2025 WL 1865160, at *9 (D.D.C. July 7, 2025) (same).] 

In sum, the short per curiam DOE stay order did not—and could not—sub silentio overturn Bowen, a fully argued merits decision that stands as binding statutory precedent entitled to the heightened force of stare decisis reserved for statutory interpretation. Overruling Bowen in this manner would have defied every principle of stare decisis the Supreme Court has reinforced over many years and undermined the stability and predictability that doctrine exists to protect.
[bookmark: _Toc202911628]Department of Education is also inapposite because the Community Legal Services Plaintiffs do not and could not seek past monetary relief—only prospective compliance with federal law.
[bookmark: _Hlk202800947]The unique facts of DOE also make it inapplicable here. The DOE plaintiffs were states that were direct recipients of federal educational grants, either themselves or through their public schools. California v. U.S. Dep’t of Educ., 769 F. Supp. 3d 72, 76 n.2 (D. Mass. 2025) (“DOE”); Complaint, California v. U.S. Dep’t of Educ., No. 1:25-cv-10548-MJJ (D. Mass. Mar. 6, 2025) (“DOE Compl.”) ¶¶ 7, 59–85, 145. The plaintiff states asserted that the federal government wrongfully terminated these grants, violating the APA. Among other things, they requested that the district court vacate and set aside the termination of all previously awarded grants. DOE Compl. at 51 ¶ i.
The district court issued a temporary restraining order mandating, among other things, that the Government “immediately restore Plaintiff States to the pre-existing status quo prior to the termination under all previously awarded … grants for recipients in Plaintiff States[.]” DOE, 769 F. Supp. 3d at 80 ¶ 1. The U.S. Supreme Court subsequently characterized this order as a TRO that both enjoined the government from terminating various education-related grants and affirmatively required the government to pay out past-due grant obligations and continue payments as they became due. DOE, 145 S. Ct. at 968. Because the district court required the government to pay out past-due grants, the Supreme Court concluded the DOE order likely enforced a contractual obligation for the payment of money, and thus the Court of Federal Claims and not the district court had subject-matter jurisdiction. See id.
The Community Legal Services case differs from DOE in at least four material respects. First, unlike DOE, Community Legal Services does not involve a dispute over grant money but rather concerns the availability of legal representation for unaccompanied minors alleged to be undocumented and facing deportation—a core element of the Plaintiffs’ organizational mission. Compl. ¶¶ 23, 35. Plaintiffs emphasize that their shared mission is to “expand access to legal information and services for unaccompanied children, and to ensure that as many unaccompanied children as possible are represented by a lawyer.” Id. ¶ 23. Plaintiffs have long answered Congress’s call to provide these critical legal services, collectively representing thousands of unaccompanied minors in removal proceedings or applying affirmatively for immigration relief. Id. ¶ 35. The challenged Cancellation Order undermines plaintiffs’ ability to fulfill their organizational missions and ethical obligations by limiting the legal representation mandated by law for these vulnerable children. Id.; cf. Climate United Fund v. Citibank, N.A., No. 25-CV-698 (TSC), 2025 WL 1131412, at *12 (D.D.C. Apr. 16, 2025) (noting the plaintiff coalitions were created to implement Congress’ mandate under the IRA, unlike the State plaintiffs in DOE who could continue their educational missions without the terminated federal funding).[footnoteRef:6] [6:  The Government claims that Plaintiffs’ allegations about their pocketbook harm establishes that they in fact seek monetary relief on the Acacia contract, see 9th Cir. Dkt. No. 14.1 at 6; Compl. ¶¶ 98–126, but such allegations establish Plaintiffs’ standing to seek injunctive relief; they do not define the nature of the relief sought nor transform Plaintiffs’ claims into requests for monetary relief. See Corner Post, Inc. v. Bd. of Governors of Fed. Rsrv. Sys., 603 U.S. 799, 808 (2024) (“[A] litigant cannot bring an APA claim unless and until she suffers an injury.”); 5 U.S.C. § 702 (“A person suffering legal wrong because of agency action, or adversely affected or aggrieved by agency action within the meaning of a relevant statute, is entitled to judicial review thereof.”).] 

Second, obtaining money—such as grant funding—is not the CLS Plaintiffs’ stated objective. Rather, funding is just one means to achieve the core purpose articulated in the complaint: securing the legal representation for unaccompanied minors guaranteed by statute and regulation, including the APA, 5 U.S.C. §§ 702, 706, the William Wilberforce Trafficking Victims Protection Reauthorization Act of 2008 (“TVPRA”), 8 U.S.C. § 1232, and the 2024 Unaccompanied Children Program Foundational Rule (“Foundational Rule”), 89 Fed. Reg. 34384. Although monetary payments may result as a collateral consequence, this does not divest the district court of jurisdiction. Bowen, 487 U.S. at 909–10. Under section 702 of the APA, the district court has jurisdiction to grant complete and appropriate relief when reviewing agency actions. Id. at 910 & n.48.
In DOE, to satisfy the district court’s order, the Government had to perform on the grant contracts. 769 F. Supp. 3d at 80 ¶ 1; see DOE, 145 S. Ct. at 968. Here, by contrast, the district court explicitly identified alternative ways for the Administration to comply without reinstating the Acacia contracts. PI Order at 9–10. Performing under the Acacia contracts is just one of several possible methods by which the government can fulfill its obligations under the TVPRA and the Foundational Rule. See id. For example, the government could satisfy its statutory and regulatory duties by funding providers other than Plaintiffs, hiring staff directly, or developing a different compliance plan consistent with these requirements. See id. Plaintiffs’ theory is not that their specific subcontracts must be paid, but rather that the government is legally obligated to ensure funding for representation in some form. Thus, Plaintiffs seek APA relief rather than contract enforcement, reinforcing the district court’s subject-matter jurisdiction. See, e.g., S.F. Unified, 2025 WL 1180729, at *9 (distinguishing DOE because the S.F. plaintiffs alleged the grant terminations violated statutory and constitutional rights; the court could grant relief without even reading the grant agreements) (collecting cases). 
Third, unlike the plaintiffs in DOE, Plaintiffs here do not seek payment of any previously owed funds. Cf. DOE Compl. at 51 ¶ i. Instead, the relief they request is exclusively prospective, focused solely on maintaining ongoing performance. CLS Compl. at 39–40. Consistent with that request, the district court ordered prospective relief only, providing that: “Defendants are enjoined from withdrawing the services or funds provided by the Office of Refugee Resettlement (‘ORR’) as of March 20, 2025, under the [TVPRA] and ORR’s Foundational Rule, … particularly ORR’s provision of funds for direct legal representation services to unaccompanied children. This injunction precludes cutting off access to congressionally appropriated funding for its duration.” PI order at 28:10–14 (capitalization regularized).
Thus, Plaintiffs here assert no back-pay claims but rather seek solely to preserve the Government’s continued compliance with its statutory and regulatory obligations, making DOE inapposite. See, e.g., S. Educ. Found., 2025 WL 1453047, at *8 (distinguishing DOE where plaintiff asserted claims that defendant violated federal statutes and the Constitution); La. Delta Service Corps, 2025 WL 1787429, at *20–21 (holding DOE did not control where plaintiffs sought enforcement of statutory mandates to operate AmeriCorps); Ass’n of Am. Universities, 2025 WL 1414135, at *7 (holding that the district court, not the Court of Claims, had jurisdiction over the Plaintiffs’ challenge to the Defendant’s Rate Cap Policy, which turned on the preservation of federal statute and regulations put in place by Congress); Rhode Island, 2025 WL 1303868, at *7 (holding that, because the States’ challenges to Executive Order were “based on alleged statutory and constitutional violations and the relief they seek is equitable, the essence of their claims are not contractual” and do not fall under the exclusive jurisdiction of the Court of Claims); New York, 2025 WL 1098966, at *2 (same, even where plaintiffs’ specific relief results in fund disbursements as a “mere-by-product” of the Court’s “primary function” of reviewing defendant’s interpretation of the law and regulation); Woonasquatucket River Watershed, 2025 WL 1116157, at *14 (explaining that DOE did not control where the requested relief was to undo the Government’s freeze of funds rather than monetary damages); see also Climate United Fund, 2025 WL 1131412, at *11 (distinguishing DOE where “Plaintiffs seek to regain access to their already disbursed funds at Citibank, rather than an order mandating the government to pay any type of money damages or money for past harms”).
Fourth, unlike the plaintiffs in DOE, plaintiffs here are not in privity with the federal government. Cf. DOE, 769 F. Supp. 3d at 76 n.2. Instead, plaintiffs are nonprofit legal-service organizations that did not sign the prime contract between the government and the Acacia Center for Justice. Compl. ¶ 64. They bring suit solely to enforce compliance with federal statutes and regulations. Plaintiffs do not seek contractual relief, nor could they given the absence of any direct contract between themselves and the government. Rather, they are subcontractors of Acacia, the entity that holds the prime contract. See Climate United Fund, 2025 WL 1131412, at *11 (“[I]importantly, the parties’ relationship here—given the individual ACAs with Citibank and the lack of agreements between subgrantees and EPA—… differ from the ones implicated in [DOE].”).
Further, plaintiffs do not—and, as the district court correctly recognized under Federal Circuit precedent, cannot—bring suit as third-party beneficiaries. PI Order at 13 n.3 (citing United States v. Johnson Controls, Inc., 713 F.2d 1541, 1550–51 (Fed. Cir. 1983)). Indeed, as this Court observed, the Government has conceded Plaintiffs could not have brought their claims in the Court of Federal Claims. 9th Cir. Dkt. No. 18.1 at 3 (Order Denying Stay); see 9th Cir. Dkt. No. 14.1 at ECF 5; 9th Cir. Dkt. No. 5.1 at ECF 7–10. This further confirms that that Plaintiffs do not seek contractual relief—relief to which they would not even be entitled under Federal Circuit precedent. Rather, Plaintiffs seek compliance with federal law under the APA, regardless of whether Plaintiffs ultimately gain any economic benefit themselves. The Tucker Act thus, as we explained (supra, Argument § I), does not oust the district court’s jurisdiction.
[bookmark: _Hlk202904901]To the extent the Supreme Court’s actions on emergency stay orders can inform how courts apply binding precedent, the claims here are more analogous to those in Dep’t of State v. AIDS Vaccine Advocacy Coalition, 145 S. Ct. 753 (2025), than to those in DOE. There, the Supreme Court, addressing an emergency motion by the government, declined to stay interim injunctive relief granted by the district court, despite the government’s argument that the claims belonged in the Court of Federal Claims. As a D.C. Circuit judge later explained, the plaintiffs “claimed a right to be free from government action—the wholesale termination of the plaintiffs’ grant funding—they claimed exceeded the authority conferred by statute and the Constitution. As here, their claims did not depend on whether their contracts were breached, but on whether the agency’s policy directives were unlawful in the face of federal statutes appropriating funds for specific purposes.” Widakuswara, 2025 WL 1288817, at *14 (Pillard, J., dissenting); see 2025 WL 1521355 (largely adopting Judge Pillard’s dissenting opinion); Am. Ctr. Center for Int’l Labor Solidarity, 2025 WL 1795090, at *20 (holding DOE lacks precedential value, but applying AIDS Vaccine Advocacy Coalition rather than DOE to the extent either order is entitled to weight).
So too here: the Plaintiffs’ claims do not hinge on any alleged breach of contract, but on whether the Administration’s actions are unlawful under the statutes and regulations requiring representation for unaccompanied minors. To the extent any shadow-docket order should inform the outcome of this case, it should be AIDS Vaccine Advocacy Coalition—not DOE.
But it is ultimately Bowen, the Supreme Court’s super-strong statutory precedent, that governs here. And under Bowen, the district court unquestionably had subject-matter jurisdiction.
[bookmark: _Toc202911629]CONCLUSIONAmici respectfully submit that this Court should affirm.
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