UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
United States Immigration Court
El Paso, Texas

A-12 419 708

In the Matter of In Removal P)oceedings

Luis Posada-Carriles,
Respondent

CHARGES: Section 212 (a) (6) {(A) (1) (physizal presence in the
United States without admissiosn or parole by an
immigration officer); and

Section 212 (a) (7) (&) (1) (I) (inzending immi yration
without a proper immigrant visa).

APPLICATION: Withholding of Removal, Section 241(b) (3);
alternatively

Deferral of Removal, 8 C.F.R, part 1208.17
(as to Cuba and Venezuela)

ON BEHALF OF RESPONDENT : ON BEHALF OF HOMELAND SE(/URITY:
Eduardo Soto, Esq. (Lead) Gina Garrett Jackson, Es([. (MIA-Lead)

Matthew Archambeault, Esq. Stephen Ruhl::, Esqg. (ELP
- Renata Aurel: us (HQ)

DECISTION OF THE IMMIGRATIC { JUDGE
o B Background

On May 18, 2005, the Department of Homeland Security (DHS) issued
a Notice to Appear charging the respondent wi:h being depo>rtakle as
articulated above. Thus, this Court has subjact matter jirisdiction
to consider the respondent’s presence in the Jnited States.

A. Deportability

During the course of a master calendar iearing resp¢ ndent
admitted the factual allegations contained in the Notice to Appear
with the exception of the allegation relating to abandonwant of hisg
. permanent resident status. Respondent concedad deportability for his
physical presence in the United States without proper adwission oxr
parole by an immigration officer. However, r=spondent deaied
depoxtability for being an immigrant without a proper imm igrant visa.
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Subgequently, respondent changed his pos.tion and coiceded that
baged upon counsel’s review of past case law, the respondent’s
acquisition of Citizenship in Venezuela constitutes an abzndonment of
his legal resident alien status in the United States. The;eafter,
respondent conceded deportability for being ar immigrant vithout a
proper immigrant visa.

Based upon these considerations, the Court finds the respondent
deportable as charged in the Notice to Appear

B. Relief from Removal

In lieu of deportation respondent appliel for asylur and
withholding of removal under both Section 241 b) (3) (refug e
protection) and Art. III of the Convention Agiinst Tortur:: (8 C.F.R.
part 1208.16(c)). After presentation of oral testimony, ‘iritten and
video evidence, the respondent orally withdre'r his appliciition for
asylum under Section 208, and withholding of :removal unde : Section
241 (b) of the Act. Respondent continued with his applica:ion for
Withholding of Removal under Art. III of the lonvention A jainst
Torture.

The DHS then submitted a written motion to pretermit the
réspondent’'s remaining application for withho .ding of remival under
Art. III of the Convention Against Torture. 'n response :o the DHS
motion to pretermit, respondent conceded inel .gibility fo: withholding
of removal under Section 241(b) (3) (B} (iii) (se :ious nonpol .tical crime
outside the United States before arrival).?

As a result of this change in circumstarce, respondent is seeking
only deferral of removal under 8 C.F.R. part .208.17. Th: DHS has
stipulated to a grant of deferral of removal .n relation :o
respondent’s potential deportation to Cuba. emaining, hjwever, is
the respondent’s request for deferral of remoral as to Veiezuela.

This decision follows.

2 Facts

A, Respondent’s Testimony

Respondent testified, in a nutshell, thet as a result of his more
than 40 years of anti-Castro activities, both on behalf o: himgelf and
other Cuban exiles, and aleo on behalf of the United Stat :s
Government, he would be tortured and killed i: he returnei to either
Cuba or Venezuela. Respondent is worried tha: existing ties betweern
Fidel Castro, the President of Cuba, and Hugo Chavez, the President of

% This motion, and the Court’s respoise, are artlculated in

more detail in the Court’s order relating to -he motion. Therefore,

it is not necessary to detail the Court’s analysis furthec in this
decision.
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Venezuela, could result in his rendition from Venezuela tc Cuba.
Additionally, respondent is concerned that he would not be able to
receive a fair trial if deported to Venezuela due to Castio’s
influence in Venezuelan civil affairs.

B. Background Information

In addition to his testimony, regpondent submitted n imerous
articles and papers regarding current affairs in Venezuel: and Cuba.
Most, if not all of the articles submitted by the respondent discuss
him or his specific case in Venezuela and/or (uba.

Respondent also submitted the testimony >f one witness, Mr.
Joaquin Fernando Chaffardet Ramos, an attorney from Veneziela. Mr.
Chaffardet testified that due to the rise in jy ower of Pre: ident
Chavez, and President Chavez's extraordinary :-nterest in { he Posada
case, it was his opinion that respondent coulc. not receivi: a fair
trial in Venezuela. Mr. Chaffardet also test: fied as to l.is personal

observations of victims of torture at the hant.s of Venezu:lan security
perscnnel.,

. Government Evidence

The attorney for DHS did not submit any rebuttal eviidence in the
respondent’s case relating specifically to hi: applicatioil for
deferral of removal.? During closing statemerts made at the end of the
Ppresentation of evidence the DHS articulated |.hat the Veni:zuelan
Constitution prohibits the extradition of ite citizens to other
countries. However, while they have no speci:'ic informat .on
indicating this would happen, the United Stati's Governmen: is
concerned that the growing economic and polit:.cal ties be:ween Cuba
and Venezuela might persuade President Chavez to allow Cu)an agents to

come to Venezuela where the respondent could jiogsibly suf ler torture
at the hands of these Cuban agents.

D. Court Provided Documentsg

The Court provided no documents in this case.

2 The DHS submitted numerous newspapi:r articles, video

interviews, unclassified cables, etc. in supprt of their arguments
relating to the respondent’s participation in various activities which
render him ineligible for withholding of remoral. This eridence was
not considered in the respondent’s deferral c.se as it wai not
relevant to a consideration of his eligibilits. For more information
regarding this issue, please see the Court‘s :lecision reliting to
respondent’s Motion to Exclude Evidence.
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3. Credibility

The Court has listened to the respondent s testimony and observed
his demeanor. His testimony is basically consistent with his
application and affidavit. There are no significant disciepancies.
The Court has also listened to and observed tle testimony of
respondent’s witness, Mr, Chaffardet.

Based upon a totality of the circumstanc:s, the Cour: finds the
respondent’'s testimony to be direct, plausible, and credille. There
is no substantial evidence to suggest respondent’s testimcny is not
credible. The Court also finds Mr. Chaffardet’' testimony to be
direct, plausible, and credible.

4, Withholding of Removal (and Deferral of !emoval)
Convention Against Torture

A. The Law

Respondent  must establish that it is mora likely thai not that he
would be tortured in the proposed country of iemoval. Al evidence
relevant to the possibility of future torture shall be col sidered,
including, but not limited to; (i) evidence o! past tortu:'e inflicted
upon the respondent; (ii) evidence that the r¢spondent co1.ld re-locate
to another part of the country of removal wheie he is not likely to be
tortured; (iii) evidence of gross, flagrant o1’ mass violal ions of
human rights within the country of removal; aid (iv) othe:* relevant
information regarding conditions in the countiy of remova.. 8 C.F.R.
part 1208.16(c).

B. Deferral of Removal

As mentioned above, respondent and the L iS agree tha: he is not
statutorily eligible for Withholding of Remov:.l because o hig
conviction for a serious nonpolitical crime committed out:iide the
United States before he arrived. Section 241 b) (3) (B) (ii:). However,
under the Convention Against Torture, an alte:native form of
brotection exists if the respondent can meet {he burden o' proof;
deferral of removal under 8 C.F.R. part 1208..7.

Under this section of the code of federal regulations,
implementing Art. III of the Convention Again: t Torture, imyone who
meets the burden of proof regarding the probalility of to:'ture shall
be granted deferral of removal so long as thal treat exis'.s. Deferral
of removal is available to terrorists, aggrav: ted felons, persecutors
and torturers alike if the burden of proof is established

Consideration of their past is not relevant t¢ whether thoy qualify or
not. )
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Cs Respondent’s Case

Respondent’s case reads like a character from one of Robert
tudlum’s espionage thrillers, with all the plct twists anc turns
Ludlum is famous for. By all accounts (other than the res pondent’s)
he was a cold war warrior, working on behalf ¢f the Unitec States in
the early days of the Cuban problem. After lecaving the CIA, the
respondent began working in Venezuela in the “ntermal and external
security field. Respondent is also reported to have worked with the
United States government in Central America diring the tire when the
United States supported the Contras in their iight againsi. the
Sandinista government of Nicaragua.

Respondent is currently the subject of @i extraditica request by
the government of Venezuela for his alleged role in the 1:176 bombing
of a Cubana Airlines flight which resulted in the deaths nf 73 pecple
on board.® Respondent previously stood trial for this offense and was
acquitted by the court. Prosecutors appealed to an appea .s court
which overturned this acquittal on procedural grounds (th: trial court
was the wrong court to try the case). Respomlent was penling retrial
on the case when he escaped from prison.

Respondent is suspected in a 1997 bombin3 of tourist hotels in
Cuba that killed one Italian tourist, and resnondent was irrested in
2000 in Panama regarding an alleged plot to aiisassinate F .del Castro.
He was subsequently convicted of other chargei, for which respondent
was later granted a pardon by the President o Panama.

None of these events, even if true and proven in a (ourt of law,
ig a statutory bar to deferral of removal. I fact, ther: are no .
statutory bars to deferral of removal under e:isting law. Therefore,
the most heinocus terrorist or mass murderer woiuld qualify for deferral
of removal if he or she could establish the n:cessary burien of proof
regarding the probability of torture in the fiture. It is our
collective position as a nation, that no one, no matter wiat their

past, will be deported to a country where the-e igs a clea: probability
of torture.

In this regard, the DHS stipulates that there is a (lear
probability that the respondent would face teo:rture in Cubi. As such,

respondent’s application for deferral of remoral to Cuba nust be
granted.

With regard to Venezuela, the DHS is not so clear or. their
position. After presentation of the respondeit’s case, tae Court
indicated that based upon a review of the eviilence submit:ed by

= The status of this extradition regiest is unkno>wn te the

Court, but it is presumed that the Department of State is awaiting a

decision from this Court on the respondent’s rorture Convantion claim
before proceeding.
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respondent, a prima facie case under the Torture Conventicn had been
established. The DHS was given a continuance to submit rebuttal
evidence. However, at the resumed merit heariang the DHS lad nothing
to submit.

During a closing statement, the DHS attomey indicat :d that the
United States CGovernment had serious concerns about the re¢spondent
being deported to Venezuela. The DHS stated that while tle government
did not have any specific information that would indicate any plans to
torture the respondent, the growing political and economic¢ ties
between Venezuela and Cuba might foster a clinate where Ciban agents
might be allowed to travel to Venezuela to int errogate th¢ respondent.

Based upon all country reports, both Depirtment of S:ate (DOS)
and other Non-governmental organizations (NGO, indicate tl.at Cuba, as
a matter of state policy, engages in the systematic tortu:e of
detainees in order to extract information, inielligence, :nd
confessions. While it is not so clear in the DOS and NGO reports that
Venezuela systematically engages in torture a:: a matter o policy,
incidents of torture by Venezuelan security o: ficials doe!i exist.

The testimony of Mr. Chaffardet indicated that he okserved the
effects of torture upon other criminal cases ithich, by thoir
notoriety, should have been protected by the jublicity. lowever, this
was not the case.

In the absence of evidence to the contrary, the Court finds:

i
-that torture exists in Venezuela, althcugh not on & widespread
scale; :

-that the notoriéty of a case does not jummunize the detainee from
possible torture;

-that Cuban authorities, as a matter of official policy, engage
in the systematic torture of detainees for the purpc ses of
extracting information, intelligence, ard confessiors;

-that existing cultural, political, and economic ties between
Cuba and Venezuela make the case of the respondent ¥ roblematic,
in that it appears plausible that Cuban agents may le allowed to
interrogate the respondent while in the custody of Yenezuelan
authorities;

-that it is more likely than not that tte Cuban ager ts would
subject the respondent to torture as this is part of their
interrogation technique;

-that there is nothing in the record to suggest that the

Venezuelan authorities would prohibit ttis practice, and thus,
would acquiesce in the torture of the re spondent by Cuban agents.
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Under these circumstances, the Court finls that respident has
established that it is more likely than not he would be sibjected to
torture if removed from the United States to lenezuela.

ORDER: Respondent’s application for Withhclding of Renoval under
Art. ITI of the Convention Against Torture is ¢enied as
statutorily barred.*

FURTHER
ORDER: Respondent is granted deferral of jemoval unde:” 8 C.F.R.
part 1208.17 to Cuba and Venezuela '

@' éi; Qi Egz E Date: S:ptember 26, 2005

William L&e Abbott
United States Immigration Judge

5 See this Court’s order in relation teo the DHS' Motion to

Pretermit Withholding of Removal under CAT.
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