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BORDER WARS

Detained in Obscurity:

The U.S. Immigrant Detention Regime

DAVID HERNANDEZ

N MARCH 2013 THE NEW YORK TIMES REPORTED THAT

hundreds of immigrants detained throughout

the United States were being held in solitary
confinement, some for several months at a time.
This raises some obvious questions: Why would
immigrants in civil—that is, noncriminal—deportation
proceedings be held in such a punitive form of
detention? Under what authority or rationale would
immigration authorities justify such a dangerous and
excessive form of imprisonment and punishment? And
more important, why does the general public know so
little about such abuses within the immigrant detention
system?

The use of solitary confinement has a long history of
abuse and resistance. It recently led to a series of inmate
hunger strikes throughout the California prison system,
for example, growing to 30,000 participants in summer
2013.2 Of course, the scale (4,500 California inmates
in solitary confinement) and length of time (lasting
decades) in remote, solitary cells in the prison and jail
system dwarls its use in immigrant detention centers,
which add up to 1.4% the size of the nation’s prison in-
dustrial complex (PIC). The enormity of the PIC, which
incarcerates 2.4 million inmates, casts a long shadow
over dangerous and deadly conditions for immigrant
detainees and is one of the many factors obscuring the
immigrant detention system from public view. This ob-
scurity presents distinct challenges for immigrant advo-
cates and detainees.

Prison inmates are generally placed in solitary con-
finement for allegedly endangering other inmates or
for suspected, often unproven, gang affiliations. In im-
migrant detention centers, however, solitary is used
for a far more arbitrary set of reasons by federal, local,

David Herndndez is an assistant professor of Latina/o Studies at
Mount Holyoke College. He is completing a book about immigrant
detention in the United States.

58 NACLA REPORT ON THE AMERICAS VOL. 46, NO.3

Hua Zhen Chen, a 28-year-old housewife from Fujian prov-
ince, left China afier health officials discovered she was preg-
nant with a second child and threatened her with steriliza-
tion. She was convinced that only America would understand
her plight, quickly grant her asylum, and allow for her family
to follow. Instead, the INS greeted her with nearly 20 months
in Virginia jails. PHOTO BY STEVEN RUBIN




and private jailers, including when detainees break
rules, talk back, refuse meals, or for the “protection” of
LGBTQ or mentally ill immigrants.

Abuses in detention are not the collateral or unin-
tended consequences often invoked in immigration de-
bates, but are the products of a deliberately obscure and
flexible enforcement power meant to control migration.
Essentially, the United States manages a labyrinthine
imprisonment system for immigrants that few people
understand, much less witness.

Annually, about 400,000 immigrants—90% originat-
ing from and being deported to Latin America—pass
through the patchwork of 34,000 detainee beds spread
across 250 federal detention centers, county and mu-
nicipal jails, and private for-profit prisons.’ Detention is
defined legally as an administrative stage in the depor-
tation process, preventing flight and ensuring that non-
citizens attend hearings, as well as imprisoning the im-
migrant if he or she is deemed to be a danger to society.

Detainees, however, are often held for months or
years and suffer indignities and abuses rarely on the
public radar. In addition to the punitive use of solitary
confinement, recent investigative reporting into the ad-
ministrative immigrant detention system has revealed
disturbing accounts of deaths and suicides in detention,
the incarceration of children, and children tost to adop-
tion or foster care due to the prolonged detention and
deportation of their parents.*

Less dramatic conditions include poor nutrition,
limited visitation rights, physical, sexual, and verbal
abuse by guards, as well as routine denial of bond and
widespread lack of legal counsel. For instance, for every
one detainee with a lawyer, eight immigrants, some-
times mentally ill or merely children, navigate complex
legal proceedings without counsel. Detention Watch
Network, which recently conducted ten detention site
reports in eight states, concluded that there was “no
facility among the approximately 250 in operation ...
where Immigration and Customs Enforcement (ICE)
reliably protects those inside from physical and sexual
abuse, assures basic medical care, provides adequate
nutrition and exercise, and allows sufficient access to
the outside world so that immigrants can prepare their
legal cases and preserve their families.”

Mired in obscurity, over 100 detainees have died in
immigration facilities—both federal and non-federal—
in the last decade as a result of cost-saving medical ne-
glect. The denial of basic rights, family separation, and
a variety of abuses, some leading to death, are thus cen-
tral aspects of what Todd Miller terms the “lmmigration
Control Complex,” which occur at every stage of the

An INS detainee from Mexiceo taiks through a glass partition
with his wife at the INS building in Seattle, Washinglon. The
INS is trying to deport him to Mexico, leaving his wife and
child behind. The facility is administered by the Correctional
Services Corporation, a private company that holds a conlract
to detain immigrants within the INS building.

PHOTO BY STEVEN RUBIN
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migration and deportation process. Says Miller, “Death
is part of the equation”—fleeing death in one’s home
country, facing death in the migration or transmigra-
tion from or through Mexico, crossing the U.S.-Mexico
border when apprehended by the U.S. Border Patrol,
and death within immigrant detention facilities as the
final stage.®

Records of such detainee deaths remain buried in
agency reports and private companies’ annual reports
and files.” The federal government, for example, which
generaily seeks to limit outside inquiry through the de-
nial or slow response to Freedom of Information Act
(FO1A) requests, has only in the last ten years devel-
oped a reporting system for in-custody deaths, and
private jailers consistently seek to hide their records
behind corporate rights and protections. Private prison
contractors’ exemption [rom the
disclosure of records through FOIA
has reinforced this lack of over-
sight and evasion of accountabil-
ity. Prison corporations, above all,
lobby strenuously to block poten-
tial legislation, such as the Private
Prison Information Act, which
would alter this policy.®

The detention regime’s most ba-
sic spatial, bureaucratic, and legal
foundations ensure detention’s ob-
scurity, leading to continuing pat-
terns of abuse. Spatial isolation,
for example, similar to the use of
solitary confinement today, has been a central aspect of
immigrant detention. Island detention, for instance—
historically at Ellis island in New York, Angel Island
in San Francisco, Terminal Island in Los Angeles, as
well as Guantanamo Naval Base in Cuba (for Cuban
and Haitian detainees)—endures as a geographic tool
for deliberately isolating detainees from families and
legal counsel.

In the interior of the country, the detention infra-
structure has relied historically on a variety of surrogate
partners and third-party jailers, drawing from the pri-
vate prison industry and nonfederal county and munic-
ipal jails, as well as nonfederal hotels, hospitals, steam-
ships, storage sheds, “tomato warehouses” and other ad
hoc facilities to detain immigrants.® In 2008, the gov-
ernment even used a “cattle exhibit hall” to detain over
300 migrant workers en masse in Postville, lowa.

Many inland detention sites, as well, are islands
unto themselves, located hundreds of miles from wur-
ban centers, making legal support and family visitation

inaccessible. Stewart Detention Center in Lumpkin
Georgia, for example, isa 1,725-bed facility located 146
miles from Atlanta. It boasts both the lowest application
rate for relief from deportation (3%) as well as the high-
est deportation rate in the nation (98.5%)." Similarly,
QOakdale Federal Detention Center, housing over 750
detainees, is over 200 miles from New Orleans and has
a relief application rate of only 5%. In other words, ge-
ography serves as a barrier to even applying for poten-
tial relief from deportation. Louisiana State University
law professor Kenneth Mayeaux found that within a
fifty-mile radius of Stewart and QOakdale there are one
and five lawyers, respectively, who are members of the
American Immigration Lawyers Association, capable of
providing expert counsel.’!

To be sure, the use of federally run facilities offers no

At the core of the detention regime’s shad-
owy bureaucratic and juridical structure is
an enforcement system that has little to do
with criminal law and procedure. Immigrant
detainees do not serve sentences, but are
incarcerated administratively pursuant to
their involuntary removal from the country.

guarantee of detainee safety, as abuse, medical neglect
and deaths occur in all facilities, public or privatized. As
such, the detention regime as a whole remains isolated
from larger critiques of criminalization and incarcera-
tion. This often leads lawyers, detainees, and advocates
to argue the “innocence” of certain classes of detainees,
underscoring the criminality of other immigrants and
undermining critiques of the entire system.

At the core of the detention regime’s shadowy bu-
reaucratic and juridical structure is an enforcement
system that has litile to do with criminal law and pro-
cedure. Immigrant detainees do not serve sentences,
but are incarcerated administratively pursuant to their
involuntary removal from the country. They may be un-
documented persons, asylum seekers, temporary visi-
tors in violation of visa regulations, or long-term legal
permanent residents who have committed deportable
crimes. Children in these categories or U.S. citizen chil-
dren of detainees can also be taken into custody. As a
transitional space of captivity, between apprehension
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Facing imminent deportation back to his native Gualemala for a criminal conviction, Ronald Zetino is visited by his young son
and family. The Mira Loma jail in Lancaster, California is rare in that it allows visiting families to sit this close to their detained
loved ones without being further separated by security glass. PHOTO BY STEVEN RUBIN

and deportation, the detention regime remains hidden
and its principal eyewitnesses are punished with de-
portation. The lack of legal recognition of this punitive
impact on detainees and their families is probably the
most insidious of detention’s characteristics.

The simple fact that detention and deportation are
not considered punishments for crimes locates deten-
tion in the netherworld of administrative procedure,
where rights to counsel, bond, viewing evidence, visi-
tation, and other basic procedures and protections are
severely compromised. That is, detainees remain apart
from accused or convicted criminals in terms of judicial
rights at the same time that the majority of detainees
are housed in the same dangerous conditions within the
general population of the prison industrial complex.'

The way we talk about immigrant detention is also
a critical factor in its obscurity. In historical- analysis,
detention is generally treated as a series of isolated in-
cidents, masking the institution’s persistent patterns of
abuse, and broad, escalating, and nearly unrestrained
capacity to detain noncitizens. This historical genealogy
is weighty, and contains the precedents that diminish

contemporary legal avenues [or reliel, generate the con-
struction and escalation of detention capacity, and con-
tribute to enduring mechanisms of cnminalization

Recent debates over comprehensive immigration re-
form (CIR) further obscure detention conditions and
policies, rarely moving beyond the topics of a pathway
to citizenship, increased border militarization, and
securing future labor flows. Current proposals vastly
increase border enforcement and include 700 miles of
additional fencing, a doubling of the Border Patrol to
over 40,000 officers, drone and thermal surveillance
technologies, and expansion of the E-Verify employ-
ment verification and visa entry/exit systems at air-
ports and seaports. These enforcement technologies
must be in place as a pre-condition to granting a single
green card to undocumented persons already in the
United States."

CIR proposals more covertly leave untouched the
controversial detention and deportation policies insti-
tuted in 1996, especially mandatory detention for the
vast majority of immigrants in deportation proceed-
ings. The 1996 immigration reforms are credited with
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tripling the detention infrastructure in less than a de-
cade. The Senates 2013 CIR proposal, as well, seeks
an expansion of Operation Streamline, which charges
immigrants criminally for undocumented entry, also
leading to an increase in immigrants in detention.
According to Peter Schey, who analyzed the Senate’s re-
cent CIR proposal, “About 4 to 5 million immigrants
will most likely be left facing an extremely harsh and
unforgiving set of laws almost certain to eventually
force their detention and deportation (if detected) or
more likely leave them in undocumented status for the
rest of their lives (if undetected).”™*

The detention elements of CIR, despite the heated de-
bate, are rarely discussed on a national scale. If the 2006
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and 2007 bipartisan attempts at CIR are any indication,
the expansion of detention enforcement is a veiled com-
ponent of increased border militarization. The more ob-
scure rules and regulations include expanding the list of
deportable crimes for all noncitizens, removing barriers
to indefinite detention, and expanding the fast-track
deportation process termed “expedited removal.” Most
detention reforms in the guise of CIR also include crim-
inalizing “gang affiliation” (in lieu of the commission of
actual criminal acts) and criminalizing individuals who
provide life-saving aid to persons entering the country
without inspection. Such reforms are hardly reforma-
tive and are certain to expand the system’s widening
infrastructure and prosecutorial capacity.

“Danny"”, a Chinese asylum seeker who arrived as a stowaway at age 15. The INS claimed he was an adult and kept him detained
at adult facilities at the Colquitt County Jail in Moultie, Georgia. PHOTO BY STEVEN RUBIN
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. BSCURITY IS A DELIBERATE STRATEGY OF THE
detention regime, often with grave results
for detainees. The system naturalizes

criminality in a system that is technically noncriminal,
and thus inoculates the detention regime from parallel
critiques of the criminal justice system. Ultimately
obscurity, ambiguity, and remoteness make detention
a robust and flexible enforcement power controlling
immigrants entering or already within the United
States. This flexibility permits collusion with other
government and corporate agendas, such as managing
labor, fighting crime and terrorism, and producing
political currency for politicians.

Despite the staggering growth and efficiency of
Obama’s detention and deportation machine, detain-
ees remain jailed in obscurity, and are popularly de-
scribed as nameless, faceless “illegals.” The increasing
size of the detention regime grows bureaucracies, cre-
ates profits and revenues for surrogate jailers, and le-
gitimizes the security state. Because detention draws
support from politicians on both sides of aisle, it's a

productive tool of enforcement that is elastic, ready to
be re-tooled, rearticulated, and re-deployed [or new
migrant streams.

In the face of obscured incarceration, the strategy of
advocates, family members, and detainees themselves
has been to relate the daily, human effects of detention
and deportation. Detainees and detention activists lob-
by Congress, file lawsuits, and protest publicly. Just
recently, three undocumented youth activists from the
National Immigrant Youth Alliance (NIYA) infiltrated
a detention center in Florida and nine NIYA activists
left the United States only to reenter the country and
be placed in detention in Arizona.'® Hoping to both
gather information and organize detainees from with-
in, one of the Florida activists stated, “We realized we
could be more effective if we just went straight to the
source.”” These extremely risky tactics of infiltration
and direct confrontation with the detention and de-
portation systems are perhaps a harbinger of future
activism, and reflect newer and bolder confrontations
with the obscurity of the detention regime.

.........................................................................................................................................................
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