Flores-Villar v. U.S. (2010): Nov. 10, 2010 Oral Argument Analysis
On Wednesday, the United States Supreme Court heard oral arguments in Flores-Villar v. United States, No. 09-5801 (U.S. Nov. 10, 2010).  As discussed by Professors Kevin Johnson and Bill O. Hing previously on ImmigrationProf Blog, the federal statute at issue in this case concerns a gendered classification in derivative citizenship requirements.  

The most recent study on derivative U.S. citizenship (now almost thirty years old) conducted by the Geneva-based American Citizens Abroad (ACA), stated that, “one out of every ten children born abroad to a U.S. citizen parent in 1981 was denied U.S. citizenship at birth," based, in part, on such requirements. 

In yesterday’s oral argument, the Court honed in on two precise issues:
1)    the standard of review to be applied under equal protection doctrine as it applies to gender classifications in the transfer of nationality; and 
2)    the nature of the remedy if an equal protection violation is to be found in the formulation and application of the statute. 

In the rigor of their questioning, Justices Ginsburg, Breyer, and Sotomayor signaled that they may find that the gender-based residency requirements do not pass muster under heightened scrutiny and that there is a remedy to extend the one-year requirement to the children of non-married fathers who have met the legitimation requirement.   
Mr. Steven F. Hubachek, representing the Petitioner, also addressed the specter of stereotype at work behind the statute, citing the traditional common law doctrine of coverture as defined by Sir William Blackstone in his Commentaries of the Laws of England in 1769.  Throughout the nineteenth century (and in some states, even up until the early 1970s), most state common law drew from the doctrine of coverture, which treated married women as non-legal persons, legally subordinated to their husbands as the parent-at-law.  Based on this doctrine, non-married mothers were considered to be the sole legal parent of a child:

JUSTICE SCALIA: What separates a stereotype from a reality? Do you say it is not true that if there is a legitimate -- illegitimate child, it is much more likely that the woman will end up caring for it than that the father would? ….

MR. HUBACHEK: I think it is more likely, but I think that empirical evidence has not carried the day in gender discrimination cases.

JUSTICE GINSBURG: In all cases, it is true in general, but there are people who don't fit the mold.  So a stereotype is true for maybe the majority of cases.  It just means that you say: This is the way women are, this is the way men are. 

MR. HUBACHEK: Absolutely, and this is actually beyond just an empirical stereotype.  The -- at congressional hearings, it was said that the woman is the sole legal parent of this child, totally excluding the man, which basically dates back to the notion of coverture where men were completely out of the picture and women were the ones who were responsible.  So in addition to the fact that -- the empirical portion of it, there is also just the notion that the legal parent was the woman.

Justices Alito, Roberts, and Scalia hinted at the need for Article I, Section 8 deference; a lack of standing; and the proffered complexities of developing an adequate judicial remedy until Congress transforms the scheme.  Still, Mr. Hubachek seemed to answer those questions adequately and was able to leave a lasting impression that, despite thorny concerns, it remained clear that gender stereotype is at the root of these statutory distinctions:

If Congress hadn't assumed based on gender stereotypes that men weren't caring for children, then it would have -- it would have been able to put them in the same category as women, because they would understand that both of them would be caring for children. 

And of course, that age requirement here completely precluded Mr. Flores-Villar's father from being able to transmit citizenship because of his age.  That kind of complete preclusion would never apply to a woman who is similarly situated. 

While Justice Ginsburg initially addressed the question of a remedy, she soon pointed out that the crux of Flores-Villar’s case—the residency requirements—distinguished it from the legitimacy requirements at issue in Nguyen v. INS, 533 U.S. 53 (2001).  Justice Ginsburg reframed the question as one of gender discrimination:

And you said something about -- this has nothing to do with stereotypes, this is the way the law was? But wasn't the law shaped because of the vision of the world of being divided into married couples, where the father is what counted, and unwed mothers, where she was -- they say both father and mother, because the law didn't regard him as having any kind of obligation? 

…. In Nguyen, I thought that this Court relied on the biological factor, which is not so here. I mean, here there is no question that this is the -- the natural parent of the child.

Justice Ginsburg answered several of the questions posed by Justice Scalia and Chief Justice Roberts to the Deputy Solicitor General, Mr. Edwin S. Kneedler.  Kneedler stressed deference to Congress on complicated questions such as the equities of statelessness and dual nationality under Article I, Section 8, which grants plenary power to Congress in determining laws for immigration and naturalization.  However, Justices Sotomayor and Ginsburg pressed Mr. Kneedler to determine which standard should be applied.  In fact, Justice Ginsburg reminded Mr. Kneedler and the Court of Chief Justice Rehnquist’s decision in Weinberger v. Weisenfeld, 420 U.S. 636 (1975), and of Justice Brennan’s decision in Frontiero v. Richardson, 411 U.S. 677 (1973); cases Justice Ginsburg worked hard to litigate as an attorney for the ACLU:

In Sarah Frontiero's case, [Frontiero v. Richardson] we didn't say: You've been discriminated against; Congress, you fix it. We said: You get the quarters' allowance that up until now has been available only in male officers. And in Wiesenthal [sic: Weinberger v. Wiesenfeld] the father got the same child and care benefits as the mother. So the Court was making a decision for extension; it recognized it had to do that.”

Justice Sotomayor honed in on the proper standard of review, posing a number of hypotheticals to Mr. Kneedler.  Justice Sotomayor posited whether the Court would give the same level of deference as between rational basis review or intermediate scrutiny, if Congress had instead chosen to limit the transfer of citizenship by unmarried mothers based on potentially “rational” fiscal or social concerns; she also posed a key question about potential racial classifications, asking Mr. Kneedler to articulate why the standard of review would be any different in the current gender-based provision of the statutory scheme.  In a similar vein, Justice Breyer pulled out specific statutory language and asked whether the provisions would be applied unequally in practice.  Justice Breyer asked specifically about the meaning of the continuous residency requirement as applied to non-married U.S. mothers, when compared with similarly situated non-married U.S. fathers.  

Only eight justices heard the Flores-Villar case.  Justice Elena Kagan recused herself due to her previous work as Solicitor General on the case.  There is then a possibility that the Court could split right down the middle, which would allow the Ninth Circuit decision against Mr. Flores-Villar to stand.  

Even with lingering questions regarding standing and remedies amply addressed in the briefs and oral argument, it appears as though a split down the middle between Justices Ginsburg, Breyer, Sotomayor, and Alito, Scalia and Chief Justice Roberts may leave Flores-Villar without a remedy.  If this is the ultimate outcome of the case, the question of gender discrimination in the context of determination of derivative citizenship will remain.

That is, unless—and if—the subtlety in Justice Alito or Justice Kennedy’s few questions provide any indication—there remains a slight possibility that Justice Alito and Justice Kennedy could join Ginsburg, Breyer, and Sotomayor in a concurrence (finding that intermediate scrutiny applies and that the differential residency requirements fail to meet a substantial government interest).  If Justice Alito follows that path, it could bridge the divide among the Court on this issue and push our nationality laws forward when it comes to equal protection.  However, based on the oral arguments Wednesday, Justice Alito may still likely reinforce the legitimation requirements set forth in Nguyen as having met intermediate scrutiny in establishing the opportunity for a parental relationship to develop between a non-married father and his children born abroad. 

The Court could also find that the law is discriminatory, but if the justices extend the longer residency requirement to everyone prospectively, this would not help Flores-Villar's individual case.  The justices could decide that this case is so fraught with potential problems that it may have been a mistake to grant certiorari.  The Court may instead issue no ruling and leave it up to Congress to amend the law.  Both Roberts and Scalia hinted at this option, which again would leave both Flores-Villar and potentially hundreds or thousands of individuals like him without a remedy.  

Mr. Flores-Villar is then left to wait for a final decision in Summer 2011, in hopes that the Supreme Court will apply a heightened review standard to this strange vestige of gender-based stereotype in the residential requirements for derivative citizenship.  One would hope that in Flores-Villar, the Court would find a critical opportunity to reflect on the precedent cited by Justice Ginsburg to develop a coherent and consistent equal protection jurisprudence towards gender equality.  
 
The Court may be hesitant to extend the benefits of a residency requirement used to determine citizenship, something historically and normally reserved to Congress.  However, conferring equal opportunity to derivative citizenship for every child born to a U.S. citizen abroad, regardless of the gender of his or her parent--married or not--should comport with Supreme Court precedent. 
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