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U.S. DISTRICT COURT
N.D. OF ALABAMA

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA

HISPANIC INTEREST COALITION
OF ALABAMA, et al.,

Plaintiffs,

Case Number:
5:11-cv-02484-SLB

VS.

ROBERT BENTLEY, in his official capacity
as Governor of the State of Alabama, et al.,

N N N N N N N N N N N

Defendants.

JOINT REPORT REGARDING CASE STATUS AND DISPOSITION
Plaintiffs (collectively “HICA Plaintiffs”), State Defendants® and Local
Superintendent Defendants? (collectively “Defendants™) have conferred about the
proper disposition of this matter in light of decisions by the Supreme Court and the
Eleventh Circuit. (The parties in United States v. Alabama, No. 5:11-cv-02746-
SLB, and Parsley v. Bentley, No. 5:11-cv-02736-SLB, have also conferred about
the proper disposition of those related matters.) All parties believe a full

consensual resolution of these cases is now possible. In the interests of aiding the

! The State Defendants are Governor Bentley, Attorney General Strange,
Superintendent Bice, Chancellor Heinrich, and District Attorney Broussard. The
State Defendants are sued in their official capacities.

2 The Local Superintendent Defendants are: E. Casey Wardyniski, Jamie Blair,

Randy Fuller, Charles D. Warren, Barbara W. Thompson, and Jeffrey E. Langham.
The Local Superintendent Defendants are sued in their official capacities.
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Court to bring about a proper and efficient resolution of these cases, the parties in
HICA make the following representations and requests regarding the various
statutory provisions at issue:

1. Section 28 of H.B. 56. The parties in HICA agree that the Eleventh
Circuit panel’s decision in Hispanic Interest Coalition of Alabama v. Bentley, 691
F.3d 1236 (11th Cir. 2012), holds that Section 28 of H.B. 56 (Ala. Code 8 31-13-
27) violates the Equal Protection Clause of the Fourteenth Amendment to the
United States Constitution. The HICA Plaintiffs and State Defendants agree that
the plaintiff previously expressly found by the Eleventh Circuit Court of Appeals
to have standing to challenge Section 28, Alabama Appleseed, satisfies the other
requirements for obtaining a final injunction against Section 28.* The parties
therefore agree that a final injunction is due to be issued in the HICA case against
Section 28. State Defendants reserve their rights, should circumstances change in
the future, to seek modification of a final injunction against these provisions via a
post-judgment motion, to the extent permitted under the Federal Rules of Civil

Procedure.

3 All references herein to H.B. 56 incorporate any amendments made thereto by
H.B. 658 (Act 2012-491).

* The HICA Plaintiffs maintain all organizational plaintiffs and plaintiffs Jane Does

##1-6, and John Does ##1-2 have standing to challenge Section 28 and satisfy the
other requirements for obtaining a final injunction against Section 28.
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2. Section 11(f) and (g) of H.B. 56. The HICA Plaintiffs and State
Defendants agree that in light of this Court’s reasoning in its previous preliminary-
injunction order (Doc. # 137) and other considerations, Sections 11(f) and (g) of
H.B. 56 (Ala. Code § 31-13-11(f) and (g)) violate the First Amendment to the
United States Constitution. The HICA Plaintiffs and State Defendants agree that
the plaintiff previously expressly found by this Court to have standing to challenge
Section 11(f) and (g), John Doe #6, satisfies the other requirements for obtaining a
final injunction against these provisions. > The HICA Plaintiffs and State
Defendants therefore agree that a final injunction is due to be issued in the HICA
case against Sections 11(f) and (g). State Defendants reserve their rights, should
circumstances change in the future, to seek modification of a final injunction
against these provisions via a post-judgment motion, to the extent permitted under
the Federal Rules of Civil Procedure.

3. Sections 10, 11(a), 13, and 27 of H.B. 56 and Section 6 of H.B. 658.
The HICA Plaintiffs and State Defendants agree that, based on the Eleventh Circuit
panel’s decision in United States v. Alabama, 691 F.3d 1269, Sections 10, 11(a),
13, and 27 of H.B. 56 (Ala. Code 88 31-13-10, -11(a), -13, & -26), and Section 6

of H.B. 658 (Ala. Code § 31-13-33), violate the Supremacy Clause of Article VI of

> The HICA Plaintiffs maintain that plaintiff John Doe #5 has standing to challenge
Section 11(f) and (g) and can satisfy the other requirements for obtaining a final
Injunction against Section 11(f) and (g).
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the United States Constitution. The HICA Plaintiffs and State Defendants further
agree that, because the HICA Plaintiffs also challenged these sections as violating
the Supremacy Clause, it is appropriate for this Court to enter a permanent
injunction in the HICA Plaintiffs’ favor as to these provisions. The HICA Plaintiffs
and State Defendants further understand that the parties to United States v.
Alabama, No. 5:11-cv-02746-SLB, are simultaneously agreeing that this Court is
due to issue permanent injunctions in that case against Sections 10, 11(a), 13, and
27 of H.B. 56 (Ala. Code 88 31-13-10, -11(a), -13, & -26), and Section 6 of H.B.
658 (Ala. Code § 31-13-33).

4. Sections 12, 18, and 20 of H.B. 56. The HICA Plaintiffs and State
Defendants agree that they understand the Supreme Court to have held in Arizona
that it would “raise constitutional concerns” for state or local officers to “[d]etain[]
individuals solely to verify their immigration status” or to “delay the release of
some detainees for no reason other than to verify their immigration status.”
Arizona v. United States, 132 S. Ct. 2492, 2509, 183 L. Ed. 2d 351 (2012). The
HICA Plaintiffs and State Defendants further agree that they understand the
Supreme Court to have held that “[t]he program put in place by Congress does not
allow” state or local officers to “hold[] aliens in custody for possible unlawful
presence without federal direction and supervision” and thus that a state law that

authorized this law-enforcement mechanism would violate the Supremacy Clause
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of the United States Constitution. 1d. Accordingly, the State Defendants represent
that, to address those constitutional problems, they interpret Sections 12, 18, and
20 of H.B. 56 (Ala. Code 8§ 31-13-12, 31-13-19, & 32-6-9) to neither require nor
authorize state or local law-enforcement officers to stop, detain, arrest, or prolong
the detention of any person for the purpose of ascertaining that person’s
Immigration status or because of a belief that the person lacks lawful immigration
status.® On the basis of State Defendants’ representations about their interpretation
of Sections 12, 18, and 20 as executive officials of the Alabama government, the
HICA Plaintiffs will move to voluntarily dismiss their claims as to Sections 12, 18,
and 20, without prejudice to the HICA Plaintiffs’ ability to re-file claims against
Sections 12, 18, and 20 in the future. The State Defendants consent to the
voluntary dismissal of these claims.

5. Section 19 of H.B. 56. The State Defendants represent that, to
comport with constitutional requirements as set forth by the Supreme Court in
Arizona, they interpret Section 19(a) to neither require nor to authorize state or
local law-enforcement officers to stop, detain, arrest, or prolong the detention of

any person for the purpose of ascertaining that person’s immigration status or

® The State Defendants note that their representation is limited to the proper
meaning of Sections 12, 18, and 20 under state law, and that they are not making
any representations in this document about whether officials have separate
authority under federal law, independent of any provisions set out in H.B. 56, to
take actions at the direction of the federal government.
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because of a belief that the person lacks lawful immigration status.” State
Defendants further represent that in light of Article 1, Section 16, of the Alabama
Constitution, they understand that Section 19(b) of H.B. 56 (Ala. Code § 31-13-
18(b)) can only be applied to deny bail to persons arrested for a capital crime, and
cannot be applied to deny bail to individuals arrested for or charged with solely for
non-capital crimes, regardless of their immigration status. On the basis of State
Defendants’ representations, HICA Plaintiffs move to voluntarily dismiss their
claims as to Section 19, without prejudice to HICA Plaintiffs’ ability to re-file
claims against Section 19 in the future. The State Defendants consent to the
voluntary dismissal.

6. HICA Plaintiffs’ Remaining Claims. The HICA Plaintiffs will
voluntarily dismiss all claims not specifically referenced above without prejudice.
The Defendants consent to the voluntary dismissal of these claims.

7. Attorneys’ Fees and Costs. State Defendants shall remit to counsel
for the HICA plaintiffs payment in the amount of $350,000.00, as settlement of
plaintiffs’ claim to any and all attorneys’ fees and expenses incurred, charged, or

otherwise generated by counsel for the HICA plaintiffs from the inception of this

" The State Defendants note that their representation is limited to the proper
meaning of Section 19(a) under state law, and that they are not making any
representations in this document about whether officials have separate authority
under federal law, independent of any provisions set out in H.B. 56, to take actions
at the direction of the federal government.
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litigation through the date of entry of this Joint Report and accompanying
Proposed Final Judgment. In consideration of the foregoing payment by the State
Defendants the HICA plaintiffs and their counsel hereby voluntarily, completely,
and unconditionally waive any and all right, claim, and/or entitlement to the
recovery of any other monies of any kind from any Defendant in this litigation for
any and all attorneys’ fees and expenses incurred, charged, or otherwise generated
by counsel for the HICA plaintiffs from the inception of this litigation through the
date of entry of this Joint Report and accompanying Proposed Final Judgment.
The parties further agree that the above-referenced sum will be paid to HICA
plaintiffs’ counsel within 21 days after entry of the accompanying Proposed Final
Judgment by the Court.

8. Final order. Accordingly, all parties consent to the form of Final
Judgment submitted herewith, subject to the reservations and other statements
made herein.

Q. Reservations. The HICA Plaintiffs’ voluntary dismissals of various
claims are without prejudice to the filing of new claims against any of those
provisions in the future should there be a legal and factual basis for such claims.
Likewise, the State Defendants reserve their right, should pertinent circumstances
change in the future, to seek modification of the injunctions in the Final Judgment

via a post-judgment motion under the Federal Rules of Civil Procedure.
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Winifred Kao*

ASIAN LAW CAUCUS

55 Columbus Avenue

San Francisco, California 94111
T: (415) 896-1701
winifredk@asianlawcaucus.org

Erin E. Oshiro*
ASIAN AMERICAN JUSTICE

CENTER, MEMBER OF THE ASIAN

AMERICAN CENTER FOR
ADVANCING JUSTICE

1140 Connecticut Ave., NW
Suite 1200

Washington, DC 20036

T: (202) 296-2300
eoshiro@advancingequality.org

Foster S. Maer*
LATINOJUSTICE PRLDEF
99 Hudson St., 14™ Floor
New York, New York 10013
T: (212) 219-3360
fmaer@latinojustice.org

G. Brian Spears*

1126 Ponce de Leon Ave., N.E.
Atlanta, Georgia 30306

T: (404) 872-7086
bspears@mindspring.com

Chris Newman*

Jessica Karp*

NATIONAL DAY LABORER
ORGANIZING NETWORK
675 S. park View St., Suite B
Los Angeles, California 90057
T: (213) 380-2785
newman@ndlon.org
jkarp@ndlon.org

405 14" Street, Suite 1400
Oakland, California 94612
T: (510) 663-8282
broder@nilc.org

Ben Bruner (ASB-BRU-001)
THE BRUNER LAW FIRM
1904 Berryhill Road
Montgomery, Alabama 36117
T: (334) 201 0835
brunerlawfirm@gmail.com

Freddy Rubio (ASB-5403-D62R)
Cooperating Attorney, ACLU of
Alabama Foundation

Rubio Law Firm, P.C.

438 Carr Avenue, Suite 1
Birmingham, Alabama 35209

T: 205-443-7858
frubio@rubiofirm.com

Herman Watson, Jr. (ASB-6781-O74H)

Eric J. Artrip (ASB-9673-168E)

Rebekah Keith McKinney (ASB-3137-

T64J)

Watson, McKinney & Artrip, LLP
203 Greene Street

P.O. Box 18368

Huntsville, Alabama 35804

T: (256) 536-7423
watson@watsonmckinney.com
artrip@watsonmckinney.com
mckinney@watsonmckinney.com

Victor Viramontes*

Martha L. Gomez*

MEXICAN AMERICAN LEGAL
DEFENSE AND EDUCATIONAL
FUND

634 S. Spring Street, 11" Floor
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Justin B. Cox*

AMERICAN CIVIL LIBERTIES
UNION FOUNDATION

233 Peachtree St., NE, Suite 2150
Atlanta, Georgia 30303

T: (404) 521-5854
jcox@aclu.org

* admitted pro hac vice.

Los Angeles, California 90014
T: (213) 629-2512 x 133
vviramontes@maldef.org
mgomez@maldef.org

Nina Perales*

MEXICAN AMERICAN LEGAL
DEFENSE AND EDUCATIONAL
FUND

110 Broadway, Suite 300

San Antonio, Texas 78205

T: (210) 224-55476 x 206
nperales@maldef.org

Amy Pedersen*

MEXICAN AMERICAN LEGAL
DEFENSE AND EDUCATIONAL
FUND

1016 16™ Street NW, Suite 100
Washington, DC 20036

T: (202) 293-2828 x 12
apedersen@maldef.org

Counsel for Plaintiffs
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OF COUNSEL:

John C. Neiman, Jr.
Solicitor General
(ASB-8093-068N)

OFFICE OF THE ATTORNEY GENERAL
501 Washington Avenue
Montgomery, Alabama 36130
Telephone: (334) 242-7300
Facsimile: (334) 242-4891
jneiman@ago.state.al.us

LUTHER STRANGE
(ASB-0036-G42L)

Attorney General

BY:

s/ John C. Neiman, Jr.

Margaret L. Fleming (ASB-7942-M34M)

Winfield J. Sinclair (ASB-1750-S81W)

James W. Davis (ASB-4063-158J)

Misty S. Fairbanks Messick
(ASB-1813-T71F)

William G. Parker, Jr. (ASB-5142-172P)

Assistant Attorneys General

OFFICE OF THE ATTORNEY GENERAL
501 Washington Avenue
Montgomery, Alabama 36130
Telephone: (334) 242-7300
Facsimile: (334) 353-8440
mfleming@ago.state.al.us
wsinclair@ago.state.al.us
jimdavis@ago.state.al.us

mmessick@ago.state.al.us
wparker@agqo.state.al.us

Counsel for Governor Bentley, Attorney General Strange,
Superintendent Bice, Chancellor Heinrich, and District Attorney Broussard
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA

HISPANIC INTEREST COALITION
OF ALABAMA, et al.,

Plaintiffs,

Case Number:
5:11-cv-02484-SLB

VS.

ROBERT BENTLEY, in his official capacity
as Governor of the State of Alabama, et al.,

N N N N N N N N N N N

Defendants.
[PROPOSED] FINAL JUDGMENT

Pursuant to the parties’ Joint Report Regarding Case Status and Disposition,
the Court hereby enters final jJudgment in this action as follows:

1. The state defendants* are PERMANENTLY ENJOINED from
implementing Sections 11(f) & (g) of Alabama’s H.B. 56 (Ala. Code 88 31-13-
11(f) & (g)), which violates the First Amendment to the United States Constitution;

2. The state defendants and local superintendent defendants® are
PERMANENTLY ENJOINED from implementing Section 28 of Alabama’s H.B.
56 (Ala. Code 8 31-13-27), which violates the Equal Protection Clause of the

Fourteenth Amendment to the United States Constitution.

! The state defendants are: Governor Bentley, Attorney General Strange,
Superintendent Bice, Chancellor Heinrich, and District Attorney Broussard.

? The local superintendent defendants are: E. Casey Wardyniski, Jamie Blair,
Randy Fuller, Charles D. Warren, Barbara W. Thompson, and Jeffrey E. Langham.
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3. The state defendants are PERMANENTLY ENJOINED from
implementing Sections 10, 11(a), 13, and 27 of H.B. 56 (Ala. Code 88 31-13-10, -
11(a), -13, & -26), and Section 6 of H.B. 658 (Ala. Code § 31-13-33), which
violate the Supremacy Clause of Article VI of the United States Constitution.

4, Based on the state defendants’ representations about their
interpretations of Section 12, 18, 19, and 20,* plaintiffs have moved to voluntarily
dismiss their claims as to Sections 12, 18, 19, and 20 without prejudice. Plaintiffs’
claims as to Sections 12, 18, 19, and 20 are therefore DISMISSED WITHOUT
PREJUDICE.

5. Plaintiffs’ remaining claims are DISMISSED WITHOUT

PREJUDICE.

® The state defendants represent that they interpret Sections 12, 18, 19(a), and 20 of
H.B. 56 (Ala. Code 88 31-13-12, 31-13-18(a), 31-13-19, & 32-6-9) to neither
require nor authorize state or local law-enforcement officers to stop, detain, arrest,
or prolong the detention of any person for the purpose of ascertaining that person’s
immigration status or because of a belief that the person lacks lawful immigration
status. The state defendants further represent that in light of Article 1, Section 16,
of the Alabama Constitution, they understand that Section 19(b) of H.B. 56 (Ala.
Code § 31-13-18(b)) can only be applied to deny bail to persons arrested for a
capital crime, and cannot be applied to deny bail to individuals arrested for or
charged with solely for non-capital crimes, regardless of their immigration status.
The state defendants note that their representations are limited to the proper
meaning of Sections 12, 18, 19, and 20 under state law, and that they are not
making any representations in this document about whether officials have separate
authority under federal law, independent of any provisions set out in H.B. 56, to
take actions at the direction of the federal government.
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6. By agreement of the parties, State Defendants are ORDERED to remit
to counsel for the HICA plaintiffs payment in the amount of $350,000.00 within 21
days, and subject to the conditions outlined in Paragraph 7 of the parties’ Joint

Report filed on October 29, 2013.

SO ORDERED, this day of , 2013.

SHARON LOVELACE BLACKBURN
CHIEF UNITED STATES DISTRICT JUDGE





