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Author Meets Reader:  Tierra Y Libertad:  Land, Liberty and Latino Housing by Steven W. Bender
Comments by Kevin R. Johnson, UC Davis
I am honored to be on this Author Meets Reader panel analyzing Steve Bender’s excellent book, Tierra y Libertad:  Land, Liberty, and Latino Housing  (NYU Press 2010).  I must admit that I am not meeting Steve for the first time, as one might assume from a panel entitled “Author Meets Reader.”  Indeed, I have known him for quite a while and long have been an admirer of his scholarship.  I also must admit that, perhaps like many commentators on books, the thoughts that I sketch here today will perhaps reveal more about my own research than Steve’s.  I apologize in advance and will do my best to focus my comments on his book, not my research.
Tierra y Libertad provides an excellent analysis of the history of Latina/o dispossession and exclusion from land ownership in the United States.  It aptly sets forth this rather underhanded history, which might be summarized with the phrase “by hook or by crook.”  It is an intricate story, starting with the enforcement (or lack thereof) of the provisions of the Treaty of Guadalupe Hidalgo, which ended the U.S/Mexico in 1848.  The history involves everything one could imagine in a pulp fiction murder mystery -- shady lawyers, sketchy business people, and banks and courts of dubious repute, with a dose of violence interspersed throughout.
In providing this history, Professor Bender nicely weaves in the stories of Latino civil rights icon César Chávez and his family’s dispossession from their ancestral lands and Professor Bender’s own family’s home ownership in East Los Angeles, the Latino Metropolis of the United States.  For good measure, he ends the book by highlighting the hopes and dreams of Robert F. Kennedy of fair housing for all.
The book obviously is topical and, for better or worse, likely will remain so for quite some time.  The subprime mortgage crisis and its devastating impacts are fresh in our minds as the nation slowly rebounds from the most severe economic downturn since the Great Depression.  Local ordinances, such as that of Hazleton, Pennsylvania analyzed extensively in Tierra y Libertad, which prohibit landlords from renting to undocumented immigrants, are often in the news, as are record numbers of state – think Arizona -- and local efforts to regulate immigration and immigrants.  
As Tierra y Libertad demonstrates, Latina/os were disproportionately targeted for subprime loans and suffered disproportionately when the bottom unceremoniously fell out of that market.  Not coincidentally, over the last few years, the foreclosure capital of the United States has been shifting back and forth between Stockton, California and Las Vegas, Nevada, two cities with heavy Latina/o populations.  Some have blamed the mortgage crisis on high risk Latina/o and immigrant borrowers, another distasteful instance of blaming the victim.  The truth of the matter is that, when huge profits were being made in the mortgage industry, lenders searched for new markets to exploit.  And they found them.  As Professor Bender put it, “Latino/a and African American borrowers became the lifeblood of the subprime lender.” (Page 49).  
The problem of unconscionable mortgage arrangements is complex and cannot be addressed simply through race- and class-based remedies.  Language and cultural barriers, correlated with but separate from race, contribute to the problems of the sharp practices in the mortgage industry:  “Preying on the non-English speaking borrower’s language is increasingly common in mortgage lending.”  Page 52.
Tierra y Libertad analyzes injustices to Latina/os in housing.  Latina/os in the United States are an extremely diverse community and, as has previously been said, really represent a community of different communities.  Latina/o diversity can be seen in many of the topics addressed by Professor Bender in the book.
The book, for example, highlights the national origin and geographic diversity of Latinos in the United States.  Chapters on East Los Angeles, New York City’s Spanish Harlem, and Little Havana in Miami help outline the similarities and differences in the housing experiences of persons of Mexican, Cuban, and Puerto Rican ancestry, the three largest Latina/o national origin groups in the United States.  Even that discussion reveals increasing complexities, with Nicaraguans growing in number in Florida and Dominicans in position to soon surpass Puerto Ricans as the largest Latino population group in New York.
Class diversity among Latinos in turn is superimposed upon national origin diversity.  Cuban Americans in the aggregate fall on one end of the class (and political) spectrum while persons of Mexican and Puerto Rican ancestry on the other.  Class obviously is relevant to the structure and operation of the modern home loan market and poor and working Latina/os are more vulnerable than others to sharp financial practices.
Although Latina/os often are stereotyped as perpetual foreigners, the greater Latina/o community is comprised of people of a variety of immigration statuses.  Some are U.S. citizens, either natural-born or through naturalization.  Others are lawful permanent residents.  Millions are undocumented.
Of all immigration statuses, undocumented immigrants face the most limited housing choices just as they face the most limited choices in employment and education.  As Professor Bender writes, “impediments to Latino/a home ownership include the noncitizen (and often undocumented) status of millions of Latino/a immigrants.  Further, both immigrant and native-born Latino/as reside disproportionately in high-cost housing markets such as Los Angeles and New York City.”  (Page 6).
Immigration, of course, is obviously central to the dilapidated farmworker housing analyzed in Chapter 3.  Many farmworkers in the United States are undocumented and often believe that, because of their precarious immigration status, housing and employment offered them are a “take it or leave it” proposition, with little negotiation possible with employers and landlords.  This arrangement handsomely benefits employers and landlords.  Complaints may lead to the loss of a job and housing, no less than turning a farmworker’s entire life upside down.
Chapter 6 looks at the recent local efforts to exclude undocumented Latino/a immigrants from local housing.  For example, the City of Hazleton in rural Pennsylvania saw the city change with more persons of Mexican ancestry moving into town.  The reaction was a facially neutral ordinance that, among other things, prohibited landlords from renting to undocumented immigrants.  In this instance (and many others), Hazleton used immigration status as a proxy for race and a not-so-subtle attempt to rid the town of unwanted Latina/os.
Hazleton is far from alone.  Cities in California (Escondido), Texas (Farmer’s Branch), and other states have passed similar laws.
Other local efforts at regulating the “blight” of Latina/o workers go well beyond housing.  They include the day laborer regulations passed by cities like Redondo Beach, California.  Arizona’s S.B. 1070, as part of a comprehensive state effort at pursuing a state immigration policy of “attrition through enforcement,” restricted the ability of day laborers to solicit work.  These laws restrict day laborers from soliciting work on city streets.  Many of the workers are of Mexican ancestry.  Many are immigrants, including undocumented ones.  Even though they often are exploited in the informal labor market, cities still want to get them off the streets.
But back to housing.  Chapter 6 of Tierra y Libertad summarizes the sorry state of housing for undocumented immigrants (page 60):
“Undocumented immigrants, primarily those from Mexico, are the new targets of exclusionary tactics that stretch north from desolate borderlands to cities across the United States.  Most of these tactics aim broadly beyond housing to discourage undocumented immigrants from entering the United States or, once here, to hasten their departure . . . .”
As Tierra y Libertad analyzes, there are many tools employed in the effort to rid jurisdictions of Latina/os, including the aggressive enforcement of housing codes, especially density limitations, and minimum lot requirements.  Some municipalities, including Los Angeles County, have gone so far as to pass a law banning taco trucks in laws that have had disparate impacts on small immigrant businesses.  Fellow panelist Ernesto Hernandez has written insightfully about these laws.  To add to the political complexities,  Los Angeles County’s efforts was supported by established Mexican-American restaurant owners, showing the conflict at times between undocumented immigrants and U.S. citizens of Mexican ancestry.
Although careful not to wholly disregard the benefits of legal action and resort to litigation in the courts, Tierra y Libertad suggests political solutions and offers concrete and practical policy reforms.  The advocacy of political solutions indirectly raises issues concerning the diversity of Latina/o immigration status.  When it comes to politics, Latinos are not, as the press and pundits often characterize it, the proverbial “sleeping giant,” which of course plays into stereotypes of Latino laziness.  Rather, Latina/os in the United States are seriously handicapped in the political process by the fact that a certain percentage – maybe even one-third -- of their group are not U.S. citizens and cannot vote.  The structural limitation on Latina/o political power has inhibited Latina/o political gains, a topic that I analyzed in a California Law Review article a few years ago.
It is worth footnoting that Professor Bender is the author of another book, Greasers and Gringos:  Latinos, Law, and the American Imagination (NYU Press, 2005), which carefully documents negative dominant stereotypes of Latinos in American social life.  In Tierra y Libertad, he at various places reminds us of how stereotypes of the “dirty Mexican” are used to justify the dilapidated housing in which Latina/os are forced to live.  One common response to the sad state of Latina/o housing is “that’s how they live.”  Growers have similarly said that “they” can work under tough conditions in the fields.  I trust that you all know who “they” are.
Showing how it goes well beyond housing-specific solutions, Tierra v. Libertad endorses comprehensive immigration reform, a political hot potato that Congress regularly ignores precisely because it is too hot to handle.  An earned legalization program would afford some modicum of stability and legitimacy to previously undocumented immigrants and would make it more difficult for unscrupulous employers, landlords, and lenders to exploit them.
However, political remedies, whether comprehensive immigration reform or tougher financial regulation,  have been, and will prove to be, difficult for Latinos – just as they are for all minorities and poor and working people in the United States.   Besides the fact that many Latina/os cannot vote because they are not U.S. citizens, turnout among eligible Latina/os voters historically has lagged.   For those and other reasons, my friend Keith Aoki emphasized the importance of greater attention to voting rights and the political process for Latina/os seeking change in the status quo.
To conclude, like many good scholarly books, Tierra y Libertad sheds much light on a problem that has had a relatively low profile with scholars and the general public.  In so doing, Professor Bender offers much food for thought.  And he offers practical solutions for policymakers to consider.  You really can’t ask for much more out of legal scholarship.
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