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I . INTRODUCTION

The twenty-fi fth anniversary of the SupremeCourt’s decision in
Plyler v. Doe1 passed with little fanfare. The case, in which the Court
held that the state could not deny undocumentedimmigrantchildren a
freeprimary andsecondary public education on the basis of their legal
status, is widely regarded asthe high water mark in the Court’s immi-
grants’ rights jurisprudence.2 Thejudgewhoheard thecaseat thedistrict
court level, JudgeWilli am Wayne Justice, considers it his greatest tri-
umph,given thecountless children whohave received an educationas a
direct result of the holding.3 Surely Justice Brennan would smile–or at
leastbreatheasighof relief–toknowthat thecaseisstill goodlaw twen-
ty-five years after hewrote thenarrow 5-4 majority opinion.
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1. 457U.S.202(1982).
2. See, e.g., Michael Olivas, PaperPresentedat Conference,“The Educationof All of Our

Children: The25thAnniversaryof Plyler v. Doe,” Chief JusticeEarl Warren Institutefor Race,
Ethnicity andDiversity, Boalt Hall (May 2007),Holding theLine: TheImplementationof Plyler
v. Doeat 25 (draft on fi le with authorandavailableatwww.law.uh.edu/ihelg)(“if I werepressed,
I would identify 1982’s Plyler v. Doe as the true high water mark of immigrant rights in the
U.S.”); Kevin Johnson, Civil Rightsand Immigration:Challengesfor theLatino Communityin
the Twentieth Century, 8 LA RAZA L.J. 42, 44 (1995) (“many regard[Plyler] as the highwater
mark for theLatino communityin theSupremeCourt.”); LindaBosniak,Membership,Equality,
andtheDifference that AlienageMakes, 69 N.Y.U. L. REV. 1047,1120(1994)(Plyler “tendsto
be viewed as the ultimate aliens’ rights decision.”); Peter Schuck, The Transformationof
Immigration Law, 84 COLUM. L. REV. 1, 54 (1984) (Plyler “may ultimately cometo havethe
sameepochal significancefor thatgroupthatBrownv. Boardof Education, 347U.S.483(1954),
hashad for black Americans.”).

3. Lucy Hood,EducatingImmigrant Students, 4 CARNEGIE REP. 2 (Spring 2007)(interview
with JudgeJustice), availableat http://www.carnegie.org/reporter/14/immigrant/index.html.
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JusticeBrennan situated theCourt’s holding in Plyler in thecontext of
the “shadow population of illegal migrants–numberingin the mil -
lions–within our borders.”4 TheCourt noted that this population

raises the specter of a permanent caste of undocumented resident
aliens,encouraged by some to remain hereas a source of cheap
labor, but nevertheless denied the benefits that our society makes
available to citizensandlawful residents.Theexistence of such an
underclasspresentsmostdifficul t problems for a Nation that prides
itself on adherenceto principlesof equality under thelaw.5

TheCourt foundthese problems to beparticularlyacutein the realm
of public education. The Texas statute at issueauthorized local school
districts to denyenrollment to undocumentedstudents.The Court held
that this exclusion posed an affront to one of the goalsof the Equal
Protection Clauseof theFourteenthAmendment:“the abolitionof gov-
ernmental barrierspresentingunreasonableobstaclesto advancement on
the basis of individual merit.”6 The Court emphasized that the costof
such isolation would not be limited to the undocumentedstudents
excludedfrom education, but would impact societyat large.As a result
of education’s fundamental role in society, thoseexcluded from educa-
tionalopportunitieswould beunable to besocialized, incorporated into
the community, or succeed in lif e in any way.7 Such a foundational
opportunity, the Court held, “must be madeavailableto all on equal
terms.”8 In light of thecosts “ to theNation and to theinnocent children
whoare[thestatute’s] victims,” theCourtappliedheightenedscrutiny to
the statute and found that there was not a sufficiently substantial state
interestto justify thestatute’s status-baseddenialof education.9

16 Journal of Law & Education [Vol. 37,No. 1

4. Plyler, 457U.S.at 218.
5. Id. at 218-19.
6. Id. at 222.
7. Id. at 223.
8. Id. (quoting Brownv. Bd. of Educ., 347U.S.483,493(1954)).
9. In determining theappropriatelevel of deferenceto afford theTexasstatuteunderreview,

the Court acknowledgedthat legal statusis not a suspectclass,nor is educationa fundamental
right, both of which would trigger heightenedscrutiny under the Court’s establishedEqual
Protection analysis. Nevertheless, in light of the significant costsinvolved, the Court did not
apply the traditional deferentialrational basis review warrantedunder thesecircumstances.
Al thoughthe Court did not label its alternative form of review, somescholarlycommentators
havecalled it “rational basis with teeth.” SeeDaniel Faberand SuzannaSherry,The Pariah
Principle, 13 CONST. COMMENT. 257, 260 (1996) (citing David O. Stewart,SupremeCourt
Report: A Growing EqualProtectionClause?, 71A.B.A. J.108,112(1985)).
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Despite thelandmark nature of theCourt’sholdingin Plyler, thelack
of fanfare to mark its twenty fif th anniversary is unsurprising.
Undocumented immigrants, the “shadow population” at the heart of
Brennan’s reasoning,remain a flashpoint in society.Thecasehas come
under repeated attack through the years, most notably in 1994 when
California passed Proposition 187,which attempted to barundocument-
edimmigrants fromavariety of public services, includingpublic educa-
tion, and in 1996, when Congress considered federal legislation to
reverse Plyler, known as the Gallegly Amendment.10 Neither of these
efforts wasultimately successful,11 but efforts to overturn the decision
continue to this day.12 The periodic groundswells of opposition to the
caseandtheongoingvulnerability of thepopulation it protectsmakeits
twenty-fi fth anniversary a delicate and even contentious societal
momentrather thananeventmarked by celebration.

Theongoingturmoil and debate over therightsproperlyafforded the
undocumented in U.S.society makes it diff icult to accurately andobjec-
tively assessPlyler’s legacy. Is Plyler a successstory – an example of
the powerful ability of the Court and the Constitution to protect the
unpopularandpowerless?Or is it, rather,awarning tale – anill ustration
of the limitedability of theSupremeCourt to effect societal changeon
polarizing public issues?Furthermore, in a decision with such a fragile
hold on public approval that a full-fledged celebration of its accom-
plishmentsfeels inappropriate, what wouldthesocial impact of itsrever-
salbe?

In thispaper, weoffer theresultsof empirical researchonPlyler’s real
world effects in a sample of classroomsand communities to shed some
light on thesequestions. We believe that any effort to grapple with
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10. Sponsored by California’s CongressmanElton Gallegly, the GalleglyAmendmentwas
proposed to Congressaspart of the Illegal ImmigrationReformandImmigrant Responsibility
Act. SeeH.R. 4134,104thCong.§ 1 (1996).For furtherdiscussionof theGalleglyAmendment,
seeJames G. GimpleandJamesR. Edwards,Jr., THE CONGRESSIONAL POLITICS OF IMMIGRATION

REFORM 272-73(1999);Halle I. Butler, Educatedin theClassroomor on theStreets:TheFateof
Illegal Immigrant Childrenin theUnitedStates, 58 OHIO ST. L.J. 1473,1485(1997).

11. Proposition 187wasimmediatelyenjoinedandtheprovisionexcludingundocumented
students from public educationwas later ruled preemptedby federallaw and in conflict with
Plyler v. Doe in Leagueof UnitedLatin Am.Citizensv. Wilson, 908F. Supp.755,771,785(S.D.
Cal. 1995). The Gallegly Amendmentwas eventually withdrawn, after a veto threat from
President Clinton.

12. To take just onerecentexample,a bill introducedthis year in the RhodeIslandState
Assembly would prohibit the children of illegal immigrants from attendingpublic schoolsin
RhodeIsland, in will ful defianceof Plyler. SeeElizabethGudrais,At Assembly,Immigration
AmbitionsCool, PROVIDENCE J. BULL., May 21,2007,atA1.
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Plyler’s complex legacy and future viability mustbeinformedby infor-
mation about its actual impact on undocumented students, public
schools,andcommunities. To date, there is little suchinformationavail -
able. In the years since the decision, the few studiesof Plyler’s effects
thathave beenundertaken tend to focuson theeconomicimpact of the
caseon state andschool districts’ budgets.13 Theseeconomic trade-offs
tell only part of the story. No studies havefocusedon the views and
experiencesof school personnel, who arearguablythe most intimately
familiar with thecase’s effects at thestudent,classroom,andcommuni-
ty level.

Accordingly, we surveyed and interviewedschool personnel in six
public schoolsin Arizonain order to understandthefollowing questions:
To whatextent is thecaseaccomplishingthegoalssetout in thedecision
itself?In particular, howthoroughlyhasit removeddistinctionsbasedon
legal status from the public school setting? At what cost?What is at
stake in the future of the decision, which wasupheldby a narrow 5-4
majority of theCourt?

This paperproceedsasfollows: In Part I, we providefurthercontext
for our research design and offer someexplanatorycommentsaboutthe
utili ty of thedatacollected. In Part II, weoffer backgroundontheschool
districts involved and describe the methodologyused.In Part II I, we
summarize the results of the surveysconductedandfocusgroupsheld,
and provide excerpts of responses received from teachers,principals,
guidance counselors,and other school personnel.In Part IV, we analyze
thedata, drawing from therecurring themeswe heardfrom schoolper-
sonnelthree sets of conclusionsaboutPlyler’s legacyandfuture viabil-
ity.

Webriefly previewourconclusionshere.First, in termsof thepresent
day implementation of Plyler, despite thecase’slastingpower, wefound
itsgoalof removingdistinctionsbased onlegalstatusfrom public school
classrooms incomplete. Undocumented studentsremain vulnerable to
subtlebut pervasivediscrimination in school,particularlyonthebasisof
their languageabilities.We link their vulnerabilityin this realmto a gap
in the Court’s analysis of the discriminationat issuein Plyler. We sug-
gest thatthis gaphas been seriouslyexacerbatedin recentyearsby test-

18 Journal of Law & Education [Vol. 37,No. 1

13.See infra notes 20 – 24 andaccompanying discussion.
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ing and accountabili ty standards for English languagelearners in the
federal No Child Left BehindAct of 200114 andArizonastatelaw.

Second,we suggest that Plyler’s equalizing goal is limi tedat a more
fundamental level by the precarious status of undocumented students
once theymoveoutsidethetemporal and geographic boundsof primary
andsecondary education.Our findingsdemonstrate how undocumented
students’ vulnerability outsideschoolboundsseepsinto schoolsaswell.
We tie this limitation to deep-seated constraints on theCourt’s constitu-
tionalprotection for theundocumented.We discusshow policy reforms
at thestate and federal level, particularly an increasein theavailabili ty
of bilingualeducation andpassageof theproposedDevelopment, Relief,
and Education for Alien MinorsAct (the DREAM Act), which would
provide a pathway to citizenship for undocumentedhigh schoolgradu-
ates, would go a long way towards counteracting the limited doctrinal
boundsof constitutional protection for theundocumented.

Our final set of conclusionsinvolve theaffirmativebenefits of Plyler
and the likely consequences that would follow from its reversal. We
offer an alternative accountof thesecostsandbenefits thatgoes beyond
the oversimplified terms that typify debates over the case’s future.
Specifically, our data capture significant benefits to teachers,lawfully
present students, and immigrant communities that are often left out of
discussions of the case’s impact. Of particular note, the majority of
school personnelwho participated in our studystrongly supportPlyler.
In fact, overthreequartersof theschoolpersonnel surveyedwhohadan
opinion (76%)supported the legal regimeestablishedin Plyler. This is
particularly noteworthy given that all theschoolssurveyedarein immi-
grant communitiesheavily populated by recent immigrants,andthere-
foreseetheeffectsof thelaw onadaily basis.They raised important and
oftenunacknowledgedconcernsabout the impacta reversal of thecase
would haveon their professionalmorale andthequality of education in
their schools. We believe their insightsaddan important dimension to
discussionsaboutthefuture of Plyler.

January 2008] Understanding Plyer’s Legacy 19

14.Pub.L. No. 107-10,115Stat. 1425(codifiedasamendedin scatteredsectionsof 20
U.S.C. (2002)).

Rabin:AddOnsRECDEC  11/14/07  9:35 PM  Page 19



I I. CONTEXT AND OVERVIEW OF STUDY

A. Research Design: Why School Personnel?

Wefocused ourresearchonsurveysandinterviewswith publicschool
personnelfor several reasons.On a practicallevel, largescaleefforts to
gauge the effects of the decision are complicatedby the lack of data
available on undocumented students.Unlike efforts to takestock of the
impactof Brown v. Board of Education of Topeka,15 which can begin by
looking at data on theracial composition of public schools,thereare no
such data available for alienageclassifications.16 Most school districts
interpret Plyler to prohibit collecting dataon thelegalstatusof their stu-
dent body.17 Furthermore, undocumentedfamiliesareoftenloatheto par-
ticipate in research studiesthat could attract attentionto their unlawful
presence. Thus, focusing our data collection on qualitativeinsights of
school personnel allowed us a window into the effectsof the decision
thatare otherwise quitediff icult to study.

In addition,our approach was designed to unsettle someconventional
wisdomsaboutPlyler that often dominate thepublic discourseaboutthe
case. Oneconventional view is that Plyler’s accomplishmentis narrow
and relatively easy to define: it consists of the countlessstudents with-
out legalstatuswho have receivedan educationasa direct resultof its
holding.18 In this account, Plyler’s beneficiaries are the undocumented

20 Journal of Law & Education [Vol. 37,No. 1

15.347U.S.483(1954).
16. Becausethecensusdoesnot ask explicitly about legalstatus,dataon theundocument-

edpopulation most frequentlyrely onthe“residualmethod,”whicharrivesatanestimateby sub-
tracting data of the legally presentpopulation (reported by the Departmentof Homeland
Security) from the total numbers of foreign born (reportedin thecensus).SeeJeffreyS. Passel,
Unauthori zed Migrants: Numbers and Characteristics, Pew Hispanic Center (2005),
http://pewhispanic.org/files/reports/46.pdf. Thereare reasonsto questionthe accuracyof these
estimates. SeeDouglasS. MasseyandChiaraCapoferro,MeasuringUndocumentedMigration,
38 INT’LMIGRATION REV. 1075-1102 (Fall 2004).In any event,suchestimatescanonly sketch
Plyler’s impact in broadstrokes.

17. See Jaclyn Brickman, Educating UndocumentedChildren in the United States:
Codification of Plyler v. DoethroughFederal Legislation, 20 GEO. IMMIGR. L.J. 385,388(2006)
(discussing state education department memorandathat clarify that school districts may not
require students or parentsto disclose or documenttheir immigration status).But seeOlivas,
supra note 2 (discussing school documentation requirementsthat have causedproblemsfor
undocumented immigrant families).

18. See, e.g., Johnson,supra note2, at 44 (arguingthatPlyler hashadlittle transformative
power on society beyondits concretebenefits, “that thousandsof undocumentedchildrenwere
given access to a public school education.”); María PabónLópez,Reflectionson Educating
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students who can now proceed through school without distinctions
drawn between themselves and their lawfully present classmates.Their
resulting tax contributions, andthefact that theyare in school insteadof
outonthestreets,aresometimesmentioned asadditionalpositiveeffects
of the decision.19 Benefi ts beyond thosetightly linked to the undocu-
mentedhigh school graduates,however, are rarely discussed.

The conventional wisdomabout the societalcostof Plyler’s accom-
plishmentis also relatively simple: it casts theissuein termsof budget-
ary trade-offs. Efforts to assessthecostof thedecision arisemostcom-
monly by way of opponents’ arguments to revisit the decision. These
arguments typically reduce the issueto a seemingly simple cost-benefit
equation, estimating thecostsof educating undocumented studentsand
weighing these costs against much-needed improvementsto public
schools thatcould bemadewith thesefundsinstead.20

Sucheconomically-based arguments werecentralto thecampaignfor
Proposition 187.21 Much of the rhetoric surrounding the proposition
focused on the mountingcostsimposed by undocumentedstudents, as
exemplifiedby then-GovernorPeteWilson’scomment, “We cannotedu-
cate every child from here to Tierra del Fuego.”22 Proponents of the

January 2008] Understanding Plyer’s Legacy 21

Latino andLatinaUndocumentedChildren:BeyondPlyler v. Doe, 35SETON HALL L. REV. 1373,
1377(2005)(arguing that given the challengesundocumented studentsfacein the presentday,
Plyler has only been usefulto them“i ndividually for personalgrowth,but is of no consequence
for thebetterment of theoverallconditionof Latinosin theUnitedStates. . ..”).

19.See,e.g., Hood,supra note3, at 3.
20. See, e.g., Jack Martin, Breakingthe Piggy Bank: How Illegal Immigration is Sending

Schools into the Red, Federation for American Immigration Reform (June 2005),
http://www.fairus.org/site/PageServer?pagename=research_researchf6ad (providing state by
state figures of thecosts of educatingundocumentedstudentsandthechildrenof undocumented
immigrants); Thomas M. Davis, Chairman, House RepublicanCommittee on Government
Reform (Sept.6, 2006)(testifying that a hearingin SanDiego reported“critical strains”on its
education system due to undocumentedimmigrantsandnoting that “the costper pupil ranges
anywhere from $8,000to $13,000perstudent.”).

Such studies are not only referencedby opponentsof Plyler. Theyare oftenpartof broader
efforts to assessthe economicimpactof undocumentedimmigrantson statebudgets.See,e.g.,
StateSchoolsChief HorneCalls on Congressto PassLegislationto ReimburseArizonafor Cost
of Educating Illegal Immigrants, U.S.STATE NEWS, December 14, 2005(quotingHorne’sstate-
ment that recent researchindicatesthat “Arizona’s taxpayersspendabout$6,000per student,”
which results in an annualcost of school operationsfor children of undocumentedworkersof
$750million peryear).

21.Supra note10.
22.Daniel M. Weintraub& Bill Stall,WilsonWouldExpelIllegal ImmigrantsfromSchools,

L.A. TIMES A1 (Sept. 16, 1994) at A1, quoted in Kevin R. Johnson,Public Benefitsand
Immigration: the Intersectionof Immigration Status,Ethnicity,Gender,andClass, 42 UCLA L.
REV. 1509,1565(1995).
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Gallegly Amendmentput forth similar economically-basedarguments.23

This way of conceptualizing thecostof Plyler is soprevalent that it has
shapedmuch of theempirical research on thecase,resultingin numer-
ousstudiesthatassessthe impact of thedecisionin termsof the “costs
per undocumented student.”24

We sought to complicate these accountsby undertakingempirical
research of a different sort. By surveying andinterviewing schoolper-
sonnelaboutPlyler’s effects in their schools,we soughtto painta more
complex picture of Plyler’s multi-layeredaccomplishments,including
benefitsof thedecisionbeyondtheundocumentedhighschoolgraduates
themselves.At thesametime, theperspectivesof schoolpersonneloffer
an alternative accounting of thepotential impactof a reversalof Plyler
thanthesimple measurement of dollars andcentsper pupil.

Wewerealso attractedto thisapproach becauseit is rootedin thecon-
cernsdrivingtheCourt’s analysisin Plyler itself.TheCourtgroundedits
Equal Protection analysis in education’s “fundamental role in maintain-
ing thefabric of oursociety.”25 Deprivingadisfavored groupof children
access to education would “ foreclosethe meansby which that group
might raise the level of esteem in which it is held by the majority.” 26

Noting the“i nestimabletoll” thisdeprivationwould takeon theindivid-
ual students, aswell as the resulting costsit would haveon theNation,
theCourt foundit “mostdiffi cult to reconcilethecostor principleof sta-
tus-based denial of basic education with the framework of equality
embodiedin theEqualProtection Clause.”27

In light of theCourt’sanalysis,determining theextent to which thecase
hasachievedits goals requires lookingbeyond thesimple fact thatundoc-
umentedstudentsnowhaveaccessto public education. It requiresconsid-
ering whether that access has allowed for the robust equalizing effects

22 Journal of Law & Education [Vol. 37,No. 1

23.Thetextof theproposedamendmentincludedastatementof policy thatprovidinga free
public education to undocumentedaliens“createsa significantburdenon States’economiesand
depletes States’ limited educationalresources.” H.R. 4134,104thCong.§ 1 (1996).For further
discussion of the rhetoric about costs that accompaniedthe campaign for the Gallegly
Amendment, see Butler,supra n.10at1498.

24. See, e.g., Rich Jones& RobinBaker, IssueBrief: Costsof federallymandatedservices
to undocumented immigrantsin Colorado, Bell Policy Center(June30, 2006),http://www.the-
bell.org/PUBS/IssBrf/2006/06ImmigCosts.pdf; Il legal Alien Schoolchil dren: Issues in
Estimating State-by-State Costs, U.S. Gen. Accounting Office, Report to the Chairman,
Committee on the Judiciary, House of Representatives (June 2004), available at
http://www.gao.gov/new.items/d04733.pdf.

25.Plyler, 457U.S.at 221.
26. Id. at 222.
27. Id.
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among public school students– andresulting benefits to societyat large–
thattheCourt envisioned. By asking school personnel aseriesof questions
about thecurrent implementation of thecase and the imagined impactof
its reversal, we sought to collect datathatwould allow us to comparethe
Court’s aspirations for its holding with the actual ways in which Plyler
qualitatively shapesclassrooms, schoolyards, and communities.

B. Study’s Goals

Before proceeding to our methodologyand results,we offer a few
final introductory and explanatory comments about the utility of the
data. We recognize that theschool districts we studied have characteris-
tics that make their experience with Plyler uniqueanddistinguishable
fromthatof schoolsin other partsof thecountry. In particular, wechose
to focusonsix schoolsin ametropolitan areanear theU.S./Mexico bor-
der in Arizona.The proximity to the border, combined with a highly
polarized statewidepolitical climateaboutimmigration,makeslegal sta-
tusaparticularly immediateandemotional reality for thesedistricts’ per-
sonnel.Furthermore, we foundthat evenwithin theschoolswe studied,
school personnelprovided awiderangeof experiencesandperspectives.

Notwithstanding the complexity of the data, we believeour findings
support usefulgeneral conclusions.First, thereis value in awarenessof
this very complexity, both within individual schoolsandbetweengeo-
graphic regionsof thecountry, to informany attempt to appraisePlyler’s
legacy andits futureviabili ty. By presenting theindividual narrativeswe
heard voiced, we hopeto provide a deeperunderstandingof thepresent
day implications of Plyler andthe complex repercussionsa reversal of
thelaw would have in at least onecornerof thecountry.

In addition, more broadly, the schools in this studyaredemographi-
cally similar to public schoolsin immigrantcommunitiesthroughoutthe
country, andwe haveidentified several recurring themesin school per-
sonnel’s responsesthat may tap into commonexperiences.As we dis-
cussin Part IV, we believe thesethemes haveimplicationsfor doctrinal
analysesof theCourt’s reasoningin Plyler, policy reformsto improveits
implementation,and public awarenessaboutthecase’simportance.The
data bring anempirical dimension to analyses of thedoctrinal basis for
Plyler, asmanyof thestrengthsand weaknesses of thecase’s impact in
the schools we studied can be traced to the Court’s Equal Protection
analysis twenty five years ago. We also draw from our findings an
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implicit critiqueof current educational policies regardingEnglish lan-
guage learners(ELLs) in theclassroomandimmigrationpolicies relat-
ing to undocumented high school graduates.Although it is beyondthe
scopeof this paperto provide elaborate policy proposals,we offer our
findingsto link theeffectivenessof Plyler’s implementationwith current
reform efforts in education andimmigration policy. Finally, weoffer our
data to addrichnessto thepublic conceptionof Plyler’s significanceand
to encouragemultiple dimensionsof thecase’simport to beconsidered
in debatesover its future.

I II . BACK GROUND AND METHODO LOGY

Research on undocumented immigrant students presentsparticular
challengesfor researchers.ProfessorMichaelOlivasdescribesthediffi -
cultiesof studying this population:

[S]tudying undocumented students presents unusual ethical and
social sciencelimitations.Even the mostobviousquestions – such
ashow manyundocumentedaliens thereare in theUnited States –
aremixed social science and political questions. . . . Not only are
theretechnicaldifficulties in measurement, documentation, andsur-
vey research,but there areserioustheoretical and cultural deficien-
cies in capturing both the migrants’ views and the receiving com-
munity’s attitudesaboutthesojournersin their midst.28

We tried to design our research questions and methodologyto take
into account the challenges and inherent limitations of empirical
research on undocumented students. One of the reasonswe choseto
focusongatheringdata fromschoolpersonnel,ratherthanundocument-
ed students or their families,wasto minimizetheethicalconcernsrelat-
ed to confidentiality of information aboutstudents’legal status.This
focusposed a differentchallenge, however, becausewe did not want to
collect information based on mere speculationaboutstudents’legalsta-
tus.To addressthis, we developed questionsthat clearly separatedper-
sonal opinions from actual experiences with students,and repeatedly
askedparticipants to definethebasis for their views.

24 Journal of Law & Education [Vol. 37,No. 1

28.MichaelA. Olivas, Storytelling Outof School:UndocumentedCollegeResidency,Race,
andReaction, 22 HASTINGS CONST. L.Q. 1019,1063-64 (1995).
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Inevitably, there are gray areas, in which schoolpersonneldiscussed
their perceptionsof undocumented studentswithout explainingthe basis
for their knowledge. We believe theseperceptionsare significant as well.
Thevery fact that manyschoolpersonnelvoicedstrongviewsandattitudes
aboutundocumentedstudents,yetatthesametimeadmitted that they could
not accurately differentiate which students in their classroomare undocu-
mented, suggests the possibili ty of assumptionsaboutrecent immigrant
studentsandEnglishLanguageLeaners (ELLs) worthy of attention.

We conducted our research in two schooldistricts in a metropolitan
area of Arizona.Within each district, we focusedon one elementary
school, onemiddle school, and onehigh school. All six schoolsserve
low-income Hispanic immigrant communities, as indicated by the
demographicssummarized in thetable below.29

January 2008] Understanding Plyer’s Legacy 25

29. These demographics suggest that the schoolswe studiedshare common characteristics
with schools throughout the country that servelargepopulations of recentimmigrants. A recent
study by the PewHispanic Centerreported that “Hispanicenrollment is heavilyconcentratedin a
relatively small set of schools,” and that, as a result, the recent influx of Hispanicimmigrantstu-
dentshasmostheavily impactedenrollment in schoolsthatalreadyhadlargenumbersof Hispanic
students.Rick Fry, The Changing Landscapeof AmericanPublic Education: NewStudents, New
Schools, Pew Hispanic Center 23 (October 2006), available at http://pewhispanic.org/
reports/report.php?ReportID=72.

30. These statistics are drawn from the district report cards issued by the Arizona
Department of Education,availableat http://www.ade.state.az.us/.They arebasedon reported
scoreson theArizonaInstrumentto MeasureStandards (AIMS) writing test in eachschoolin
2005-2006.Therefore, they are not precise measurementsof eachschool’sstudentbody, but
rather indicative samplesof onegradelevel’s reportedtestscoresat eachschool:tenthgradefor
high schools,sixth gradefor middleschools, andthird gradefor theelementaryschools.

31. Studentswho are eligible for freeor reducedlunchareconsideredeconomically disad-
vantaged.SeeArizona’sSchoolAccountability StandardsTechnicalManual2 (2004),available
at http://www.ade.state.az.us/.

32. The classifi cations “English Language Learner” (ELL) and “L imited English
Proficiency” (LEP)areusedinterchangeably in Arizona’sDepartmentof Educationreports.This
paper uses theterm ELL.

Table 1. School Demographics30

School Economically English Hispanic Total
Disadvantaged31 Language Enrol lment

Learners32 (asof 2005)

High School 1 (HS1) 59% 16% 89% 1,964
High School 2 (HS2) 71% 21% 93% 2,182
Middle School1 (MS1) 78% 38% 96% 543
Middle School2 (MS2) 87% 26% 91% 1,035
Elementary School1 (ES1) 80% 50% 97% 590
Elementary School2 (ES2) 92% 57% 92% 752
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In each school,we introduced thestudy at a faculty meetingattended
by principals, teachers,guidancecounselors,andotherschoolpersonnel.
Af ter briefly describing the holding of Plyler v. Doe, we presented the
study in neutral terms as an effort to gatherdata from within public
schools to mark the twenty-fif th anniversary of the SupremeCourt’s
decision.All attendeesat the meeting wereinvited to takea 20 minute
online survey that would present them with a seriesof questionsabout
their views of the costsand benefi ts of providing public education to
undocumented immigrant students. Everyonereceiveda flier with the
website fromwhich they couldaccessthesurvey;hardcopiesof thesur-
vey were also available. We also mentionedthat we would be holding
focusgroupsfor thoseinterested in discussingtheir surveyresponses in
more detail.33

We received158survey responses out of 485schoolpersonnel. This
is a 33% responserate overall; the schools’ individual responserates,
which varied widely, are summarized in Table 2.34 The survey had
optionalquestionsfor respondentsto providedemographicinformation.
The occupation andrace/ethnicity of the surveyrespondentswho pro-
videdthis information are summarizedin Tables3 and 4.

We conducted five focusgroupswith a total of fif teenparticipants.
The participants consisted of three principals, one assistant principal,
nine teachers, onecounselor, and one preventionspecialist.The focus
groupslastedfrom sixty to ninety minutesandweregenerallyheld at the
schools. Two of the principals, however, met in the private room of a
restaurant. We useda template of open-ended questionsto guidediscus-
sion during the focusgroup sessions.35 We let the conversation run its
course, however, anddid not necessarily coverall the template’s ques-
tionsin every focusgroup,norpursuethequestionsin theorderin which
theyare listed.Table 5 summarizestheparticipantsin eachfocusgroup.

26 Journal of Law & Education [Vol. 37,No. 1

33.Thesurvey is attachedasAppendixB.
34. As Table 2 makes clear,we had particularly low participationin the middle schools,

whichwas likely dueat least in partto thefact thattheyjoinedthesurveylaterandhadlesstime
to completeit.

35.Thefocusgroupprotocolis attachedasAppendixC.
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36. The thirty-onerespondentsthatselected“other” wrote-ina varietyof positionsinclud-
ing two social workers, two schoolnurses,two advisors,four programcoordinators, two teach-
ers’ aides, threeadministrativeworkers, andtwo campus/communityliaisons.

Table 2. School Participation

School Survey Response Rate Number of Focus Group Participants
HS1 38% 4 (2 teachers,1 principal,1 assistantprincipal)
MS1 22% 3 (1 teacher,1 counselor, 1 principal)
ES1 38% 2 (1 teacher,1 preventionspecialist)
HS2 25% 1 (1 principal)
MS2 14% 0
ES2 43% 5 (all teachers)

Table 3. Survey Respondents’ Occupations

Occupation Percentage Number of Respondents
Principal 2.6% 4
Teacher 71.4% 110
Guidance Counselor 2.6% 4
ParentLiaison 1.3% 2
Prevention Specialist 3.2% 5
Other36 20.1% 31
Total respondents (4 skipped this question) 154

Table 4. Survey Respondents’ Ethnicities

Race/Ethnicity Percentage Number of Respondents
AfricanAmerican 0.7% 1
Asian/Pacific Islander 2.6% 4
Caucasian 48.0% 73
Hispanic/Latino(a) 41.4% 63
Bi/Multiracial 2.6% 4
Native American/Alaska Native 2.0% 3
Other 4.6% 7
Total respondents (6 skippedthis question) 152

Table 5. FocusGroup Participants

Focus Group Focus Group Focus Group Focus Group FocusGroup
#1 #2 #3 #4 #5

1. Teacher 1. Principal 1. TeacherES2 1. TeacherES1 1. Principal
MS1 HS2 2. TeacherES2 2. Prevention HS1

2. Counselor 2. Principal 3. TeacherES2 SpecialistES1 2.Assistant
MS1 MS1 4. TeacherES2 3. TeacherHS1 Principal HS1

3. Teacher HS1 5. TeacherES2
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We collected data in threeways: selected-responsesurveyquestions,
open-ended survey questions,and transcriptionsof focusgroupdiscus-
sions. Thus,our results come in three forms: quantitativemeasures of
survey respondents’ selected responses; excerptsfrom surveyrespon-
dents’ written comments (presented in table form); and excerpts from
transcriptionsof focusgroupresponses (presented in block quotes).

IV. RESULTS: WHAT WE HEARD

In the surveyand the focus groups,we raisedtwo sets of questions:
the first concerned Plyler in the presentand the second addressedthe
futureof Plyler. In thefi rst lineof questioning,we focusedonhow, if at
all, the issue of legal status currently arises for school personnel.
Responsesto these questionsprovide a window into how the conse-
quencesof Plyler playout in schools in immigrantcommunitiestwenty-
five years after the decision was made. We discusstheseresponses in
Section A.

Second,we asked participants to imaginehow their schoolwould be
affected by a reversal of Plyler. Through this line of questions, we
soughtto develop a moretextured accountthanthetraditionalcost-ben-
efit analysis of the impact the exclusion of undocumentedstudents
would have on schools. We found that school personneldiscussed
diverseconsequencesof achangein thelaw, notingimpactsnotonly on
theexcludedundocumentedstudentsbut alsoon theremaining U.S.cit-
izen students, theparents andcommunity, andthe teachersthemselves.
Theseviews are discussed in Section B.

A. Plyler Today

We discussthe responses to questions about Plyler’s current day
effects in the following three sections. First, we summarizeresponses
about the extent to which legal status is an explicit topic in public
schools. Second, we describe school personnel’sviews about the
impacts, both positive and negative, that undocumentedstudents have
on their schools. Finally, we offer schoolpersonnel’sinsightsinto how
undocumented studentsthemselves confront the issueof legal status in
theschool setting.

28 Journal of Law & Education [Vol. 37,No. 1
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1. “D on’t Ask, Don’t Tell”

In all six schools, school personnel reportedthat their students’ legal
status is rarely if ever explicitly addressed in the schoolsetting. Less
thanone-quarterof thesurvey respondents(24%) believedthattheyhad
a basis uponwhich to estimate thepercentageof their students who are
undocumented. During a focus group, one teacher who has taught for
thirty-one years, twenty-six of them in High School1, described his
view aboutasking studentsabout their legal status:

I’ve neveraskedastudent abouttheir legalstatusin all theyearsthat
I’ve taught. It’s don’t ask, don’t tell. I’d have no reasonto want to
know a student’slegal status,to ask them that. . . I wouldn’t differ-
entiate instruction to themsimply becauseof their legal status, so
unlessastudentconfides in methatthey’reil legal, I havenowayof
knowing.37

A groupof elementaryschool teachersrespondedsimilarly whenasked
whether they have everaskeda student about his or her legalstatus:

Teacher#1: It’s noneof my business.

Teacher #2: Yeah, I don’t ask. Someof them mention stuff that
makesyou think but I never ask.

Teacher #3: We talk aboutwhereyou’re born and things like that
and that’s aboutasfar asit goes…As soonas I hear “paper” [in ref-
erenceto documentation of legal status] I justclose my ears off.38

At thesame time, it was clear that despitethe lack of explicit discus-
sion, schoolpersonnelwere aware of the issueof legal status in their
schools. Nearly all the survey respondents believed that there were
undocumented students in their schools, and 73% believed that their
presencehadanimpact – whether positive or negative – on their school.
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37.Teacher, High School1.
38.Teachers 1-3 wereall from Elementary School2.
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2. Perceptions of UndocumentedStudents: an Inspiration or a
Liabili ty?

Althoughmost respondents did not believethey could identify which
individual students were undocumented, the majority had strongviews
aboutthe strengthsandweaknesses of undocumentedstudents,andtheir
distinctivecharacteristicsasaportionof thestudentbody.Responsesto a
survey question that asked whether undocumentedstudentsenhanceor
detract from the quality of education in schoolswere divided almost
exactly in thirds,with justover one-third of respondents(35%)selecting
“enhance,” roughly another third (34%) selecting “detract,” and just
under one-third (31%) selecting “other.”39 The written commentsthat
accompaniedtheseresponsesincluded descriptionsof undocumentedstu-
dents’ contributionsto their schoolsthat ran thegamut,from praisingthe
students’ distinctive work ethic, to raisingconcernsabouttheir language
skil ls andtest scores, to insisting thatno generalizationswerepossible.

We find theseresponsesenlightening on two levels.First, thesignifi -
cant portion of school personnel who believed undocumented students
enhance their schools specified affirmative benefits to the entire school
community of permittingundocumentedstudentsto attendpublic schools
that are rarely, if ever, mentioned in the typical accounts of Plyler’s
accomplishments. The comments summarized in section (a) below
describetherich cultureandlife experiencesthatundocumentedstudents
bring to the schools they attend. Second, the school personnel who
believed that undocumented students detractfrom the quality of educa-
tion in their school repeatedly basedtheir viewsonthestudents’ language
abili tiesand allegeddetrimental impacton test scores. Thefact that these
were their recurring concernsprovidesan important window into how
school personnel’s perceptions of their students’ contributions to the
school areshapedby pressureto meet stateand federallanguagecurricu-
lumrequirements andperformancestandards.Wesummarizethesecom-
ments in section (b).

a. Distinctive contributions of undocumentedstudents

On thesurvey,oneof theopen-ended questionsaskedrespondentsto
addressthe ways in which permitting undocumentedstudentsto attend

30 Journal of Law & Education [Vol. 37,No. 1

39. Of the respondentsselecting “other,” nearly all wrote in commentsthat they do not
believethatundocumentedstudentscanbecategorizedaseitherenhancingor detractingfrom the
quality of education.
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public schools hasenhanced or detracted from thequality of education
in their schools. Thirty-five percent of all survey respondentsbelieved
that undocumented students enhance the educational quali ty of their
schools. These respondents most commonly explained their choiceby
describing thedistinctive cultural contributionsor work ethic of undoc-
umented students.40 The following table provides a few examples of
these comments.Further examplesof illustrative comments areprovid-
edin Appendix A.

Several of our focusgroupparticipantsechoedthesesentiments.41 The
following comments by an elementary schoolteacherandhigh school
principal, respectively, are il lustrative:

[A] lot of the kids that are new immigrants and therefore havea
higherchance of being undocumented, they’re theones who really
want aneducation. They’retheones who work really hard.They’re
a lot of timesthe best students in your class becausetheir parents
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40.Thirty-two of the forty teacherswho believedthatundocumentedstudentsenhancethe
quality of education in their schoolsprovidedwritten comments.Of these,fourteencommented
on undocumented students’ cultural contributionsand thirteencommentedon their distinctive
work ethic. In addition, eight commented on their languageas an affirmative benefit to the
school.

41. Five of the fi fteenfocusgroupparticipantsspecificallydiscusseduniqueandpositive
characteristicsof undocumentedstudents. Of theotherten,ninedid notdiscussit onewayor the
other, while onediscussednegative characteristicsof suchstudents(their allegedimpacton test
scores).

Teacher, ES1 “They try very hard to do their bestbecausethey know how
lucky theyare.”

Principal, HS2 “The obvious andsu[b]tlecultural difference[s] bring
richness to our school.”

Teacher, ES1 “They are usuallymy hardest workers.”

Teacher, HS2 They“provideanawarenessof ther[i]ghts and responsibili
tiesthat thosewho are native born take for granted.”

Prevention specialist, “Undocumented studentshaveenhancedour schoolby
HS2 strengthening pridein theculture mostof our students

share.”
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know the valueof education. Someof the parents who have been
here,youknowmaybetheir great-grandparentscameor their grand-
parentscame,they’rekindof jaded and they’re notassurethat they
canhavetheAmerican dream,whereas the new immigrants usual-
ly—grossgeneralization—usually comein with a much moreposi-
tive attitude. . . so you get students who are usually at the top of
your class,trying their best.42

[T]he culture they bring and senseof family they bring . . . that in
itself addsgreatly to the atmosphereon this campus. They’re also
amazingly respectful students . . . [M]ost of the recent immigrants
comehere,many of themvaluing the chance to get an education,
andthereforethey’requiterespectful of their teachers.43

The diverse ways in which undocumentedstudentsaffirmatively
enhancethequality of education in their schoolsis seldomdiscussedin
public debates over the case’s importance.We discussthe significance
of these comments further in Part IV.

b. The intertwinednature of legal status,language,andtest
scores

In contrast to theforegoingviews,nearly thesamepercentageof sur-
vey respondents (34%) believed that undocumentedstudents detract
from their schools. The two most common themesin the written com-
ments that accompanied theseresponses were undocumentedstudents’
languageabilitiesand impact on test scores.44

The issue of language arose repeatedly in our study, not solely in
addressing this question,but in responseto numeroussurveyquestions
and focusgroupprompts.Schoolpersonnel’s viewson the relationship
between legal status and language reflectedambivalence.On the one
hand,school personnel repeatedly raisedlanguageasoneof their prime
concernswhendiscussing theimpact of undocumentedstudentson their

32 Journal of Law & Education [Vol. 37,No. 1

42.Teacher, ElementarySchool1.
43.Principal, High School1.
44. Of the thirty-nine respondentswho believed that undocumentedstudentsdetract from

thequality of education in their schools, twenty-ninewroteexplanatorycomments.Of these,thir-
teen commented on undocumentedstudents’ languageabilities andtwelve commentedon their
impact on test scores.Thenineresponsesthatdid not mentioneitherlanguageor testscoresare
morediff icult to characterize.Five addressedresources,threeaddressedconcernsaboutbehav-
ior/abili ty, oneaddressedprospectsfor futureemployment.
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schools. Yet at thesametime, manyacknowledgedthat there is no tight
correlation betweenlanguageandlegal status.

This ambivalencecomes throughin the widely distributed responses
to asurvey question that asked whether Englishlanguagelearningneeds
would besignificantly altered if undocumented childrenwere prohibit-
edfrom attending public school: 55%of all survey respondentsthought
thatthey would besignificantly altered; 25%thoughtthey would not be
altered;20%were not sure or had no opinion.

In our focusgroups,six of the fif teen participantscommentedon the
fact that languagelearning abilit ieswere not necessarily correlatedwith
legal status.45 Thefollowing two excerpts are illustrative:

I’ve hadkidsthathavesurprisedme.I don’t ask and I haven’t been
observant enoughto really . . . notice which ones . . . are undocu-
mented, but you know some of them surprise me. Someof my
…lower levelEnglishspeakers . . . they’l l comeupandthey’ll men-
tion that . . . momat somepoint got citizenship or they’re working
on it right now . . . . So I’v e noticed the correlation is harder to
find.46

[T]herearealot of kidswedon’t even know,whodon’t fit that char-
acterization of, of being a student without documents. And they
blend in really well, and some of them havehigh test scores and
someof themarevery soundacademically. Wejust don’t knowwho
they are.47

Yet despite the fact that many schoolpersonnelrecognized that lan-
guagelearningabilitieswerenot tightly correlated with legal status,lan-
guagewas selected most consistently as theway in which undocument-
edstudents detract from thequality of education in their schools.

Evenmore striking, althoughthere was not a singlereferencein our
survey instrument to standardized tests, survey respondents repeatedly
madereferences to Arizona’s state-mandated test, known as “AI MS,”
and the corresponding federal regulations under the No Child Left
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45.Of theremaining participants, eightdid not takeapositiononewayor theother,andone,
theprincipal of High School1, believedthere wasa strongcorrelationbetweenlegalstatusand
language abili ties. Sheexplainedher view that the correlationis particularly strongat the high
schoollevel becauseELL studentsin uppergradelevelstendto berecentimmigrantsthemselves,
whereasat theprimary schoollevel thestudentsmaybeU.S.bornchildrenof recentimmigrants.

46.Teacher, ElementarySchool2.
47.AssistantPrincipal, High School1.
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Behind Act (NCLB).48 The following table provides a few examples of
responsesto an open-ended survey questionabouthow undocumented
students enhanceor detract from the quality of educationin their
schools.Further illustrative commentsarein AppendixA.

In our focusgroups,we asked whether the participants havesensed
resentment towardsundocumentedstudentsdueto their legalstatus,lan-
guageneedsand/or test scores.Thepressureon teacherscomesthrough
in their answers.

[Y]ou get frustrated when you’re always assigned a classload, for
example, I have180studentson my rosters thatI have to deal with.
And they rangefrom students with learning disabili ties, about a
third of my students are English language learners with language
problems,undocumented students, students who are abused, all
sorts, all the way up to the gifted students. They’re all crammed
togetherin the same classroom andthey want you to differentiate
instruction for all the different learning styles to . . . be everything
to everyoneand it’s just –people feel like they’re dancing on the
headof a pin trying to makeeverybodyhappy and you can’t serve

34 Journal of Law & Education [Vol. 37,No. 1

48. “A IMS” standsfor Arizona’sInstrument to Measure Standards.ArizonausestheAIMS
test to assessschools’ performanceundertheNCLB. For a thoroughdescriptionof thestructure
of the NCLB, and the interplay betweenits requirementsand state-mandatedstandards,see
JamesRyan, The Perverse Incentivesof the No Child Left BehindAct, 79 N.Y.U. L. REV. 932,
939-44(2004).

Teacher, HS2 “The school is given poor mark[s] due[to] theundocumented
student achievements.”

Teacher, ES2 “. . . it is extrem[e]ly difficult for schoolswith high numbersof
ELL students to meetor exceedonAIMS or to showadequate
progress.”

Teacher, HS1 “whenit comes to statetesting,these kids struggleandbring
down our overall results.”

Teacher, HS2 “A [IM]s testing, if theydo not understandEnglishand fail the
testing, theschoolandteachers are blames.”

Teacher, ES2 “A s much as I appreciate all of our students,with theemphasis
on test scores thesestudentshave a negativeimpact on theimage
of our schools.”
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all of themaster[s] at thesametime.There’s just notenoughtimein
theday.49

I don’t think thegeneral public truly understandswhat’sgoingonand
so they look at your school andyou know “oh my gosh,how could
they only score 27?” And we’re like “woo-hoowe got 27” [all the
other teacherslaugh] . . . “we’re up from 25 . . . .” You know, we’re
proud of what we’ve donebut thegeneral public doesn’tunderstand
that andI think they’ve beenmisledfor themostpart.50

The survey responsesmake clear that our questionsaboutundocu-
mented students tappedinto someschool personnel’s frustration about
their students’ languagelearningneedsandperformanceonstandardized
tests. Yet this frustration bears a complicated relationshipto the regime
establishedby Plyler. A close look at theseparticipants’ responsesto
otherpartsof thesurvey indicatesthat their viewdid notnecessarily cor-
relate with opposition to the law established in Plyler. In fact, 41% of
therespondentswho believed undocumentedstudentsdetractfrom their
schools said they would not support a reversal of Plyler (14%) or were
notsure/had noopinion(27%). Furthermore, lessthan one-third of these
respondents (32%)believed that they hada basis for identifying which
of the students with whom they work are undocumented. Thus, it is
unclear what basis they had for believing undocumented students were
thecause of their school’s struggling test scoresor significant language
learning needs. Yet Plyler’s protection of the privacy of students’ legal
status hasnot shielded undocumented students from being vulnerable
targets for schoolpersonnel’s frustration about the performance chal-
lenges faced by public schools in immigrantcommunities. We discuss
theimplicationsof this finding further in PartIV.

3. Plyler and students’ lives: Playing La Mi gra in the school-
yard

While ourquestionsfocused largely on theexperiencesof schoolper-
sonnelwith Plyler, in the courseof respondingto our questions,many
participantsreflected onhowtheissueof legal statuspervasively shapes
their students’ lives, despite Plyler’s removalof the issueasanexplicit
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49.Teacher, High School1.
50.Teacher, ElementarySchool2.
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matter in the school setting. We closethis sectionwith a summary and
excerpts of teachers’ comments in this regard.Given the diff iculty of
having undocumentedstudents themselvesshare theseexperienceswith
researchers, this is one means of documentingtheir reality while pro-
tecting their anonymity.

During both of our focusgroupswith elementaryschoolteachers, the
teachers described seeing the children play “la migra” on the school
playground– aversionof copsandrobbers,with borderpatrolreplacing
the cops. Other focus group responsesdescribed additional ways in
which theissueof legal statusshapesundocumentedstudents’lives:

[Describing one of her students, who was working on a project
where they were supposed to interview their parents about their
family history]: [W]hen hecameback, fi rst hehad told me hewas
bornin Mexicali . . . andsothenhecomesback thenext dayandhe
says, “No, no my mom said to tell you I wasborn in Tucson.” . . .
[T]hen,thenextday hecomesback andhe’s like, [whispers] “Miss,
Miss, noescierto [it ’s not true].I wasbornin Mexicali butmy mom
doesn’t wantyou to know.”51

I know theyhavediscussionsabout . . . theplans that they have. If
they were to comehomeand someparents aren’t there or some-
thing,who theygo to, wheretheygo . . . .52

[A] nything, anything involving an immigration issue they’re very
aware of it. . . . [T]heyhate Border Patrol, they’ve voiced that. They
hatethefact thatthey haveto havepapers,thattheyhaveto havedoc-
umentsto be able to go from one place to another . . . I think it’s
somethingvery real to them . . . it’s just a part of . . . what they live
every day.But I alsothink theyunderstandtheseriousnessof it, too.53

[T]he kids [are] very unsureof if they’re going hometo parents, if
their parents are going to be there or not. I think that defini tely
affects . . . their learning andsecurity andeverything else.54

At thehigh school level, thehigh schoolprincipalsandassistantprin-
cipal in our focusgroupsall pointed to thecollegeapplicationprocessas
an event that forces many high-achieving undocumentedstudentssud-

36 Journal of Law & Education [Vol. 37,No. 1

51.Teacher, ElementarySchool2.
52.Teacher, ElementarySchool2.
53.Teacher, ElementarySchool2.
54.Teacher, ElementarySchool2.
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denly to confront their limited life prospects.Althoughnoneof thesur-
vey questionsdirectly addressed this issue, several survey respondents
expressed frustration at the needless loss of potential for these high
school students.

Oneelementary school teacher in our focusgroupdescribed herfrus-
tration upon learning that one of her top former students received a
scholarship to college and then was unable to attend because of his
undocumented status:

[O]ur whole goal shouldbe to, to build and help responsible stu-
dentsgrow up, andhere’s a very intelligent kid who’s worked real-
ly hardandhe’s ready to work harder, he’snotgoinganywhere,he’s
not goingback to Mexico.Everythingthat we invest in that child is
goingto bein theUnited States.55

A high schoolteacher expressed similar sentimentsafter he discov-
ered several of thestudents in an after-school advanceplacement prepa-
ration groupwere undocumented:

So,they’re notall languageproblemsandtheyreally do comeacross
the whole range. Someof them do have problems, some of them
havelearningdisabilities, someof themareabused at home,someof
themhave parentswho have drug problems.But there are kids who
overcome all theseobstacles, are goodstudentsand deserve to go to
college.It would makeagreat contribution to thecommunity and the
country asa whole, so why turn that down?It’s a lossto everyone
here whenyou start throwing people like that out.56

Theseexcerpts offer a glimpse into the waysthe legal status of chil-
drenandteenagers shapestheir daily livesandli fe prospectsdespite the
law established in Plyler. We discussthe implicationsof this further in
Part IV. For now, having summarized the data gathered on the present
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55.Teacher, ElementarySchool1.
56.Teacher, High School1.

Social worker, HS2 “I haveknown casesof studentswho cameto theUS during
elementary ageandthey excel but cannotattendcollegeor
university when theyare very capable. This is unfortunate.”

Teacher, HS2 “Several of my mostpositive andproductivestudentsin my
American Governmentclasscan’t vote dueto their status.”
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day impact of Plyler in schools, we turn to the questions we asked
schoolpersonnel aboutthefuture of Plyler.

B. The Future of Plyler: Imagining the Impact of a Reversal

Manyof ourquestionsin thesurvey andfocusgroupsaskedschool per-
sonnel to imaginetheimpactof areversal of Plyler. Wewereinterestedin
whether they would support or oppose variouspolicy changes,and what
consequences they would foreseeasa resultof anysuchchanges.

We foundthat thesizable majority of teachersopposedanychangeto
thelegal regimeestablished in Plyler. Of surveyrespondentswhohadan
opinion, over threequarters (76%) respondedthat they would not sup-
port the passageof a new law that prohibited undocumented students
from attendingpublic school.

Theprospectof becoming personally involvedin theenforcement of
immigration laws elicited the strongest emotionalresponsesof all our
questions, amongboth survey respondentsandfocusgroupparticipants.
Themajority of schoolpersonnelexpressedstrongandoftenpassionate
opposition to playing any role in checking on students’legal status.
Many also voiced serious concerns about the effects a changewould
have on theremaining student bodyand their school’s ongoingrelation-
ship with thecommunity.

In this section, we discusseach of the threegroupsschoolpersonnel
believed would be impacted by a reversal of Plyler: teachers,students,
and communities.

1. Teachers: “I am a teacher, not a Border Patrol agent”

Onesection of the survey asked schoolpersonnelto imaginea new
law that requiredall students to report their legal statusprior to enroll-
ment in public school.A question in this sectionaskedrespondentsto
rate theimpact on their professionalmoraleof a requirementthatschool
personnelenforce the reporting requirementby verifying that students
accurately reported their legal status.57 Of the138schoolpersonnelwho
respondedto this question, seventy-five percent(104 respondents)said

38 Journal of Law & Education [Vol. 37,No. 1

57. It is worth noting that this hypothetical is not so far-fetched.Proposition187 required
that teachers report suspected undocumented children. See supra note 11. More recently,
Proposition 200in Arizonamakescertain state employeesof public benefitsprogramsmandated
reporters of anyimmigrationlaw violations.
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thatsucha requirement would have a negative or very negative impact
ontheir professional morale, andfifty-fivepercent(76respondents)said
theimpact would bevery negative.

Another surveyquestion asked schoolpersonnelaboutthe extent to
whichtheywould complywith arule that requiredthemto report onstu-
dents they believeddid not have legal status.Only nineteen percent of
respondents said they would report all cases.Overonethird (35%)said
they would avoid reporting any cases, and 12% moresaid they would
reluctantly report only ambiguouscases.58

An open-ended surveyquestionaboutahypotheticallaw that required
school personnelto enforcearequirement thatstudents reporttheir legal
status prior to enrollment elicited strong comments from manyrespon-
dents. Repeatedly, school personnel expressed discomfort andevenout-
rageat theimpositionof immigrationenforcement oneducators.A small
sampling of excerptsis provided in the following table; many similar
comments are provided in Appendix A.

In the focusgroups,we heard similarly impassionedresponsesto the
possibility of being required to enforce a requirement that students
report their legal status in order to attend public school. Responses
included:
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58. In addition, 21% selected“not sure/no opinion” and12% selected“other.” Of the 18
respondents who selected“other” andwrote with a variety of comments,sevenwrote that they
would resign, retire, or otherwise stop teachingif sucha changewereto occur.

Teacher, HS1 “This is extremely unfair andI would wantnothingto do with it.”

Principal, HS2 “I would not wantpublic schoolsto becomean armof the
Immigration Department.”

Teacher, ES2 “I am a teacher, not a BorderPatrolAgent.Manytimesa teacher
is theonly onea student feels theycantrust.We cannotafford to
lose that trust.”

Teacher, HS2 “I f sucha law passed,I would openlydefy that law, evenif it
meant losing my job.”

Teacher, HS1 “There is NO WAY that I will ever beinvolvedin this activity. If
ordered to do so,I would refuse. If I weredismissed for said
refusal, I would file a grievance with theNEA. If my grievance
were not upheld, I would sell my houseandmoveto a more
civilizedcommunity.”

Language “Educatorswill resist becominglaw enforcers,whetheror not
coordinator, HS1 they approveof thelaw.”
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I’d probablyget myself in trouble. If the law were to pass . . . I
would not, I’d go to jail maybe,to behonest with you,because . . .
you’re talking aboutkids, you’re talking about– how can, how can
you really do that to children, you know?59

It wouldbedemoralizing for [the front officestaff] andpeoplecom-
ing in would now see the office as being immigration . . . we’re
alreadyfightingthat impression . . . .[I]t would behard on thestaff
becausethestaff’s not hired on for this, thestaff is . . . very altruis-
tic, you know, “I’m here to educate kids.” I think it would bedev-
astating. . . .60

Justbecausethelaw changed, doesn’t mean you changed thehearts
andmindsof professionalswhocarry out that law, and I don’t know
anyone who’s enthusiastic aboutbecoming an immigration officer.
We didn’t get into this professionbecausewe wanted to check . . .
for your immigration status. We got into it becausewe havea pas-
sion andwe careaboutour subject matter. And I think a lot of our
faculty would resist the law andthensabotage it and undermine it
simply becausethey don’t agree with it. . . . Somebody like me, I
haven’t askeda studentabout their immigration status in 31 years;
I’m not goingto do thatbecausesomelaw’s changed.61

I didn’t come into this profession to worry about which kids are
legal– arethey from Mars or arethey from Mexico or from Spain
or wherevertheyare from. I camebecauseI have a sincere interest
in knowledgeandI believeeducation is thegateway to helping you
haveabetter life. So if I’m having to dopolicework or immigration
work, I don’t want to haveanypart of it. AndI think youwould lose
somegoodteachers.62

I would not want to be put in a situation where I’m checking cre-
dentials in addition to teaching someonehow to read. It’s difficult
enough trying to teach someonehow to read and worry about the
otheraspectsof why they’rethere.63

Someof the teachersraised concernsaboutthedetrimentaleffectsof
sucha requirementbeyondits impact on their own professionalidenti-
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59.Principal, High School2.
60.Principal, Middle School1.
61.Teacher, High School1.
62.Teacher, Middle School1.
63.Teacher, Middle School1.
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ty. They suggested that such a requirement would createtension within
schools, both creating divisivenessbetween teachersandinterfering in
therelationship between teachers andstudents.Examples of thesecom-
ments follow:

I think it would causea lot of conflict between, teacher to teacher,
especially the teachers who did it and those who were silently
protesting . . . takinga stand on it . . ..64

I think teacherswould begin to have very big blinders . . . [R]ight
now,I think we’re very interested in ourkids,“ tell mewhat youdid
over the weekend,” you know, you begin to learn their interests,
what they like so you can begin to incorporate that into their learn-
ing. I think that we would put those blinders on and be like,
“Number137, sit down”. . . I don’t want know your name, I don’t
want to knowwhereyou’refrombecauseif I knowI haveto tell and
I don’t want to tell . . . 65

2. Students: “Who will theybring with themand wherewill
theygo?”

Many survey respondents and focus group participantsraised con-
cerns about the impact a reversal of Plyler would have on students,
including thelikely increase in crime, gang activity, and unemployment
that would result if undocumented students wereforced to drop out of
school. One high school teacher emphasized the diverse typesof stu-
dentswho would beexcluded:

[T]hoseimmigrantstudents,they’renot goingto all bekids that are
at the bottom. They’re the cross-section of all our students. . . .
[Y]ou start losingtopstudentsoutof advanced placement programs
and honorsprograms. . .66

Nearly half of all survey respondents (48%) thoughttheexclusionof
undocumented students would have a negative (27%) or very negative
(21%) impact on the remaining students. Similarly, six of our focus
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64.Teacher, ElementarySchool2.
65.Teacher, ElementarySchool2.
66.Teacher, High School2.
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group participants emphasized the detrimental effectsof exclusionon
studentswith legal status.A few illustrativecommentsfollow:

I’m concernedaboutwhich otherkids would also fall along. If we
losesome. . . whodo they bringwith them andwheredo they go?67

A groupof kidsseesanothergroup of kids,you know,having vaca-
tion or not being in school, there’s other parents that are not as
active,not pushing them andthoseare thekids that I’m concerned
about losing, thosekids that don’t havestrong guidance – they’re
comingto schoolbecause their friendsarecoming to school, that’s
my leverage. . . especially at themiddleschoolyouknow,it’swhere
theycanbesocial . . .68

I cantell you right now, our studentbodypresident, she has oneor
two people in her family that arenot legal, so you would create a
vacuumandI don’t knowhowit couldbefi lled.You’d createavac-
uumemotionally, socially, economically. . .69

In one of our focus group discussions of how a reversalof the law
might impact theremaining studentsin school,theAssistantPrincipalof
High School One referred back to the school’sexperienceduring the
immigration marches of spring 2006.He describedHigh School Oneas
“practically empty” during themarches.Hecontinued,“Theywereall in
thestreetsmarching,andthereyouhad noknowledgeof anything[about
individuals’ legal status], people were just handin hand. . . . Whether
thatwould happenif something like this wereto occur?Possibly,possi-
bly.”

3. Communities: “I f they’re gone – it’s not the sameplace”

We heard many powerful concerns raisedaboutthe impacta change
in Plyler would have on the communities that the schoolsserved. Of
thoserespondents who hadan opinion, seventy-onepercentthoughta
law prohibiting undocumented students from attendingpublic schools
would haveanegative (36%) or very negative(35%)impacton therela-
tionship betweentheir schooland thecommunity.

42 Journal of Law & Education [Vol. 37,No. 1

67.Principal, Middle School1.
68.Principal, Middle School1.
69.Teacher, Middle School1.
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Oneof our focus group participants succinctly summarized what we
heard from manyrespondents:a reversalof Plyer would not just change
the school; “i t would make it a totally different community.”70 Another
similarly stated,“ It doesn’t just affect [theundocumentedstudents]; they
interactwith everyoneelse in theschoolcommunity, soit affects every-
oneelseif they’re gone– it’s not thesameplace.”71

More specif ically, school personnel identified variouslikely harmsto
thecommunity that would result from a law thatexcludedundocument-
ed students from schools.Two harms that came up repeatedly were an
increase in violence and a lossof trust throughoutthe community.We
discusseachof thesein turn.

a. A trigger for violence,anger, andcrime

Oneof the open-ended questions on the surveygaveparticipants the
chanceto share any comments they had on the probableimpact of a
reversal of Plyler. Many responses focusedon anger and potential vio-
lence that would result in their communities. A few ill ustrative com-
ments follow, moreare provided in AppendixA.
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70.Teacher. ElementarySchool1.
71.Teacher, High School1.

Principal, MS1 “An elitist school that does not allow all studentswould not bewell
receivedin thecommunity.”

Teacher, ES1 “Thepassageof such a law would turn communities andschoolsinto
dangerous situation[s]. This would divide schoolsandneighbohoods.”

Teacher, HS1 “Because of thedemographicat my school,sucha law would seri
ously inflame theremaining students, to theextentthat I would be
very concernedaboutpotentially violent protests— even rioting.
Many of thestudentswho would be“kickedout” astheresult of such
a law would leave numerousfriends—andeven relatives—behindat
this school, alongwith a largenumberof studentswho would
perceive sucha law asan affront to their ethnicity(frankly, I would
beinclined to seeit this way,myself ).”

Teacher, ES1 “ I believe it would increaseviolencedueto thelittle hopethey’d
have for improving their live[s]. Illegalactivity would mostlikely
increase because their choiceof survival would belimited.”
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Focusgroupparticipantsvoicedsimilar concerns:

[H]igh schoollevel kids . . . there’d just bemasspandemonium,you
know . . . gangviolenceandsoforth, we have enoughproblems as
it is. [F]or high schoolagedstudents,[it] would not begoodat all.72

[If] you get rid of these kids that arecoming to us that don’t have
thelegalstatus,they’re goingto gosomeplace. To me, they’regoing
to gounderground,they’regoingto start to create their ownsubcul-
tureandthenyou’re going to havea wholeslew of criminal issues
. . . .73

“And they’ll [undocumented students] besoangrytoo; they’re bare-
ly holdingon to theirangerrightnow, youknowthey justdon’t like
thesituation,everything goingon. . . .”74

b. The lossof schoolsas “ safe zones”

In addressing the likely impact a prohibition of undocumented stu-
dents would have on the community, school personnelrepeatedly
describedthe hard work their schoolshaveput into creatinga senseof
safety for all immigrant students and their families.The description of
schools as “safe zones” in immigrant communitieswas a recurring
theme.We heardabout theways in which schoolsalreadycontendwith
thefear of governmentauthoritiesanddesirefor low visibility thatper-
vades many immigrant communities. This creates a challenge for
schools that seekto encourage parental involvementin families with
mixed legal status,which include both undocumentedfamily members
and U.S. citizen students.Some voiced concernthat the headway they
had madein creatingasenseof safety wouldbeseriouslyunderminedif
theschoolwere required to inquire into thelegalstatusof their students.

Many responses described the ways that schoolsalreadybattle a cli-
mate of fear.

44 Journal of Law & Education [Vol. 37,No. 1

72.Teacher, High School1
73.Teacher, Middle School1.
74.Teacher, ElementarySchool1.
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Of thesix schoolswe studied, the two elementaryschoolsseemedto
havehad themostsuccessin creatinga“safezone,” in which immigrant
families felt comfortable interacting with the school without fear.
Numerous participants from both elementary schools described the
senseof community and trust they have built with their students’ fami-
lies.In contrast, at the middle schoolandhigh school levels,we found
the issuesof parental involvement, trust, and safety more complex. At
these highergradelevels,we heard more frustration andconcernsabout
lack of parent involvement dueto fears surroundingimmigration status.

The difference between the elementary schools and upper level
schools on this issuewas vividly demonstrated in the focus groups.
Thesecomments by a high school teacherand a middle schoolteacher,
respectively, describe thechallengestheyfacein involving thecommu-
nity:

[I]t really is a problem,getting parentsto be involved. . . . It’s dif-
ficult to run a school without parentsupportandbesuccessful and
maybe that’s part of the reason why [my school’s] not graduating
students is that lack of involvement. It’s not just the parents’ fault,
it’s the school’s fault. We haveto find waysto make schoolswel-
coming to these people if it’s goingto function as a school.75

[H]ere, in our [neighborhood]schools, wheretheimmigration is so
high, theyfear thesystembecausethesystemisnot their friend, it’s
theenemy. . . . [I]f you have a . . . school[in a predominantly white
and middle classpart of the city], you don’t havean immigration
issue.I mean,theparentsare working, they’re professional, parent
picks up thephone, calls theprincipal andsays, ‘Hey, you’ve got a
teacher therethat’s not doingany service for us.’Boom.That prin-
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75.Teacher, High School1.

Assistant Social “ . . . I have seenparentsandstudentswho don’t causeproblems/
Worker, HS2 disruptionsincethey do not want to put thespotlight on them.”

Teacher, ES2 “ I’ ve hadparents refuse to let their children go on field trips
because they feared Immigration would stopthebus.”

Teacher, HS2 “ In cases that I know, thedocumentationstatusof students,
siblingsandparents is held really closeto thevest sostudentscan
go to school in theUS.”
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cipal’s on it. Because theyknow . . . theconsequences of not taking
action.Herea teachercan badmoutha kid, come in unprepared and
no one’spicking up thephoneto complain to thatprincipal.76

Thesecommentscontrast sharply with theresponseswereceivedfrom
theelementary schoolpersonnel.

[I]t seemsto me,from my work with theparents, that they’re very
opento being not only in thebuilding but in theclassrooms.77

I stil l rememberonce. . . aborder patrol officer pulled into thepark-
ing lot afterschool,after schoolmindyou,andhepulled in because
hehada flat or something.And [our principal] was out theregoing
“get out, getout” shewas like, “move it, moveit, get out.” Shedid
not wanthim anywherenear theschool because shedidn’t want. . .
anyof thekids to go and say, “Hey, I saw la migra . . .” Shedidn’t
wantanyof that.78

There’sahugetrust developedherebetweentheschoolandthefam-
ilies. Theyfeel safe here, andonceyoustartasking [aboutlegal sta-
tus], they’renot goingto feel safe anymore.79

Whenwe asked the elementary school teachers why they think they
have been able to create this strong senseof safety and trust, many
believed that it was dueat least in part to the fact that both theseele-
mentary schools have “dual language” programs,which offer more
opportunitiesfor students to includeSpanishin their education.80 These
programs attract recent immigrant familiesandmakethemfeel part of
the school community.81 As one teacher described, “Because it says

46 Journal of Law & Education [Vol. 37,No. 1

76.Teacher, Middle School1.
77.Teacher, ElementarySchool2.
78.Teacher, ElementarySchool1.
79.Teacher, ElementarySchool2.
80. Typically in a dual languageprogram,half of the instructional time is devotedto

English, and half to another language, in this case Spanish.Mary Carol Combs, et. al.,
Bilingualism for the Children: Implementing a Dual LanguageProgram in an English Only
State, 19 EDUCATIONAL POLICY 701,706 n.11(November2005).Theseprogramswere unusual
even before thepassageof Proposition 203in Arizona,which repealedbilingual education.Due
to the proposition’s limitations on permissible bilingual educationofferings,schoolsthat offer
duallanguageprogramshavehadto scalebackandadjusttheirprogramsto complywith thelaw.
Seeid. Several of the teacherswith whom we spokeexpresseduncertaintyaboutthe future of
dual language programsin Arizonadueto Proposition203.

81. Oneelementary school teacher explainedthat,in addition, these schoolsattractU.S. cit-
izen families from outside the neighborhood as well, who take advantageof the district’s open-
enrollment systemto placetheir childrenin aschool wheretheycanreceiveabilingualeducation.
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we’re respecting,we respect your language,we think it’s important, we
want to include it in our curriculum.” Another teacher contrasted the
school with another elementary schoolin which shehad taughtthat was
very different in this regard:

I was in a deseg[regation]school . . . where kids from closeto this
part of town were bussed over . . . andit was very much. . . “those
kids shouldn’t be here, they should speak English,” you know,
“ they’re dirty, theparentsdon’t volunteer, they don’t do their home-
work,” and it was very separate. [T]here was probably a mixture
betweendocumented and undocumentedstudents in that groupbut
they were definitely categorized as the ones whose parents didn’t
care, that didn’t cometo school . . . all of the negative stereotypes
that we’ve all probably heard were definitely being used in that
building at the time.And so, I think it kind of dependson where
you’re at, andthis [school’s] culturedefinitely doesn’t supportthat
kind of behavior from theprofessionals that work here . . ..82

In light of thechallenges theschools alreadyfacein developing trust
in their communities,many survey respondents voicedconcerns that a
requirementto ask about legal statuswould bedetrimental to their rela-
tionship with thecommunity asa whole.
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82.Teacher, ElementarySchool2.

Teacher, HS1 It would “ further isolateparentsfrom involvementin theschools.”

Teacher, ES2 “anaction suchasthis would bedetrimental to building
community with our immigrantcommunity, documentedor
undocumented.”

Teacher-librarian, “Thenegative impact would comefrom having neighborhoods
ES1 with somekids attendingschool,andothersnot.Schoolwould be

viewedasanexclusionary institution. We haveworkedreally hard
to pull parents into our school, andto trustus.That trustwould be
broken.”

Language Our communityexpects our school to bewelcomingandgenerous.
program Passageof sucha law would makeparentsview theschoolas
coordinator, HS1 unwelcoming,hostile,alien.”
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Nearly all of our focusgroupparticipantsvoiced similar themes:83

Whenyou’re trying to getparents in thecommunity involvedin the
school, for us to becomepolice officersand to force immigration,
it’s alreadydifficult enoughand you’re going to put up another bar-
rier to makeit even harder.84

I think it would attack our effectivenessfor the kids who did stay
because. . . that whole trust issue with the school would be lost.
Even if it wasn’t our rule, or our law, they would still seeus more
asthe badsideof authority as opposedto thegoodside of authori-
ty and . . . I think it would really attack the effectivenessof every
teacher.85

A commonthemerunningthroughthesecommentsis thattheneed for
schools to be“safe zones” is not solely an issuefor undocumented stu-
dents. Respondentsmadeclear that their communitiescannotbeneatly
dividedbetween documented and undocumentedfamilies.Oneelemen-
tary school teacherexplained,

[M]y impression after 13years[is] that. . . a lot of thefamil ieswho
. . . do comeovertheborder,have somebodyherealready. So,they
know somebodyin this areaand theytalk to them. And a lot of the
familiesarereally well established here. . . [M]ost of thekids who
arehere,or a largeproportion,even if they’renot [un]documented,
they haveparents or grandparentsor somebody who wasn’t docu-
mented. . ..86

Oneespecially vivid illustration of the complexity of legal status in
immigrant communities came acrossduring a focusgroupwith oneof
thehighschoolprincipals. Heopenly sharedwith ushisownexperience
growing up asanundocumented immigrantstudent.In theyearssince,
he hasregularized his status.He describedto us a conversationhe had
with a faculty memberwho was making inappropriatecommentsabout
theundocumentedstudents in their school:

48 Journal of Law & Education [Vol. 37,No. 1

83.Twelve of fif teenfocusgroupparticipantsspecificallycommentedon thewaysthetrust
their school had built with the community would be brokenif Plyler were reversed.The other
threesaidnothing to thecontrary;theydid notmakespecificcommentsthataddressedthispoint.

84.Teacher, High School1.
85.Teacher, ElementarySchool1.
86.Teacher, ElementarySchool1.
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[W]hat I want to do is, get this person to understand that look, they
may be here but you never know what’s gonnahappendown the
road. Who’s to say . . . this person might be opening your chest to
fix your heart,or might betheperson working on your last will and
testament,. . . theymight be thepersondownthe road fil ling your
gas tank . . . or working on your car. We are all over in a sense . . .
becauseI’m part of the ‘we’ . . . . You haveto bevery careful [of]
the commentsthat you make[to undocumented students] because
they might grow up to beyour principal . . . .

This principal told us that he would quit his job if the law in Plyler
were reversed.Acknowledging that this wasperhaps not saying much,
since he is nearing retirement, he assured us that both his U.S. citizen
daughters, who areteachers in thearea, would surely leaveteaching as
well. This principal’s comments encapsulate the widespreadresonance
of the issueof legal status in immigrant communities, shared across
householdsand generations.Legally presentandundocumentedfamily
members’ livesareintertwined,makingtheneedfor “safezones”extend
to the entire community, not solely specifi c families of undocumented
immigrant students.

V. ANALYSIS

Wereturn to thequestion that weposedat thebeginningof thispaper:
is Plyler a successstory or a warning tale? The decision itself empha-
sized the foundational role education plays in society as the central
meansby which individuals canreach their full potential asmembers of
their communitiesand of thenation. To single out an isolatedgroupof
students for exclusion from this opportunity would not only harm them
as individuals, but impose“significant social costs” on the nation at
large.87 TheCourt held such exclusionwould poseanaffront to theEqual
Protection Clause.

The foregoing data are an effort to determinethe extent to which
Plyler’s current implementation holdstrueto thegoalsand idealsof the
decision itself and to il lustrate what is at stakein the case’sfuture. We
do not offer theperspectives of this small sampleof schoolpersonnelto
addressthesequestionsdefinitively. However, we think themanyvoic-
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87.Plyler, 457U.S.at 221.
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es we heard offer important insightsinto Plyler’s complexlegacy, par-
ticularly in lightof theconventional wisdomsaboutthecasethat tend to
oversimplify its accomplishmentand its costs.We beginour analysis by
considering what the data suggest about Plyler’s current implementa-
tion; in particular, the extent to which legal statuscontinuesto play a
role in public schoolsin theaftermath of theCourt’sdecision.We then
turn to the relevance of our findings to the debateover the future of
Plyler.

A. Plyler Today: I ts Power and Its L imitations

It was clearthat school personnelunderstood Plyler to remove legal
status as an issueto be explicitly addressedin schoolsettings.Many
teachers told usthey had never in their careers askeda studentabouthis
or her immigration status.Schoolpersonneluniformly considered it an
aspect of their students’ lives that wasoff-limits.

The power of Plyler was also broughthometo us in schoolperson-
nel’s descriptionsof the many ways that undocumentedstudents have
enriched schools andflourishedas a resultof their educationalopportu-
nities.Theseaccountsvividly give life to Plyler’s declarationof educa-
tion asa societal benefit that transcendsstatusdistinctions.

At thesame time, thedata highlight the limitationsof Plyler’s reach.
We elaborate on two limitationsin particular in the following two sub-
sections.Wethink these limitationshavebothpragmaticsignificance, in
considering policiesto improvePlyler’s presentday implementation in
public schools, and doctrinal significance,in evaluatingthe extent to
which the Supreme Court’s analysis in Plyler led to the resultsit envi-
sioned. While it is beyondthescopeof this article to proposeelaborate
policy reforms or undertake extensive doctrinalanalysis,we notethese
applicationsof our findingsin thehopeof encouragingfurtherresearch
and discussion.

1. Undocumented students as targets for exclusion

While it hasbannedlegal status as an explicit eligibility criteria in
schools, Plyler clearly hasnot prevented its presenceas an unspoken
issueshaping theattitudes of school personnelin immigrantcommuni-
ties.Theportion of schoolpersonnel who hadnegativeviewsaboutthe
impactundocumentedstudents haveon their schools,while a minority,
was still sobering. It was tell ing that their frustrationwas most com-

50 Journal of Law & Education [Vol. 37,No. 1

Rabin:AddOnsRECDEC  11/14/07  9:35 PM  Page 50



monly directedat undocumented students’ language learning needsand
impacton test scores.

We suggest that this limitation on Plyler’s ability to shield undocu-
mentedstudents fromdiscrimination in schoolshasits seedsin thedeci-
sion’s analysis itself. Obviously, theCourt in 1982could not have fore-
seenthe No Child Left Behind Act (NCLB), passed by Congressin
2001,or Arizona’s Proposition 203,which repealed bilingual education
in thestate, passedby voters in 2002.Yet, in someways,this limitation
on Plyler’s reach seems inevitable, given the opinion’s silenceon the
matter of language.Perhaps unsurprisingly, the case’s history reflects
that its origins were enmeshed with school districts’ hostility towards
Mexican and Mexican-American students’ limited English language
abilities.88 In support of itsargument that thetuitionpaymentrequiredof
undocumented students was necessary, the State of Texassubmitted
recordsaboutthecostsof bilingual education required by thesechildren,
which Judge Justice noted in the district court opinion.89 Yet Judge
Justice wenton to notethat there were manylegally present students in
the district who required such languageassistanceas well. 90 Then as
now, languageskills and legal status were conflated and intertwined.
Languageboth fueled hostil ity towardsimmigrants,andprovidedabasis
uponwhich to acton it. Yet theSupremeCourt madenomentionof lan-
guagein its discussionof theTexas statute.

ProfessorJuanPerea haswritten an extensiveaccountof theways in
which the Supreme Court’s Equal Protection analysis has failed Latino
school children by refusing to recognize languagediscrimination as a
form of race discrimination.91 He argues that truly equal andeffective
education for Latinosrequires the recognition of their cultural andlin-
guistic particularity. He highlights state referenda that have repealed
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88.Forexample, onejournalist recently interviewedoneof theparentsinvolvedin theorig-
inal district court lawsuit in Plyler, who describedthatin enforcingthetuition requirement,offi -
cials in Tyler, Texas, targetedchildrenwho could not speakEnglish.KatherineLeal Unmuth,
Tyler CaseOpened Schoolsto Ill egalMigrants, DALLAS MORNING NEWS, June11,2007at A1.

89. See Doe v. Plyler, 458 F. Supp.569,576 (E.D. Tex. 1978);seealso Phillip J. Cooper,
Plyler at theCore: UnderstandingtheProposition187Challenge, 17 CHICANO-LATINO L. REV.
64,68 (1995).

90.458F. Supp.at 576(“No convincingtestimonywaspresented,however,thatsingledout
undocumented children as particularly problematic.The characteristics of legally admitted,
Mexican-born children,asa class, arevery similar, if not identical, to thoseof undocumented
Mexican-born children.”).

91. Juan Perea, BuscandoAmérica:WhyIntegrationand Equal ProtectionFail to Protect
Latinos, 117 HARV. L. REV. 1420(2004).
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bilingual education, suchasArizona’s Proposition203,asjust themost
recent iteration in a longhistory of “ ‘no Spanish’rulesanddisparaging
attitudes toward nativeSpanishspeakers” in U.S.publicschools.92 Perea
arguesthat theseforms of discrimination havegoneunchecked by the
SupremeCourtbecauseof theassimilationistbiasin its EqualProtection
analysis,whichprovides “no frameof referencefor recognizingthelan-
guagediscrimination that haslongaffl ictedLatinos.”93

PereadoesnotdiscussPlyler, butourstudysuggestsacorollary to his
argument: justaslanguagediscrimination is a form of racediscrimina-
tion, so, too, is it enmeshed with alienagediscrimination.Efforts to
addressalienage discrimination without acknowledgingits intertwined
nature with language discrimination are destined to be limited. In our
research, this limitation took theform of frustration andat timeshostil -
ity towardsundocumented students’ limited proficiencyin English.

Lau v. Nichols94 marks the Supreme Court’s most explicit effort to
address languagediscrimination and immigrant students.In Lau, the
Court held that SanFrancisco public schoolsviolated Title VI of the
Civil RightsAct of 1964by faili ng to provideprogramsto assist ELLs
in learning English.TheCourtdid not reachtheconstitutionalquestion
of whethertheschoolsystemhad violatedthestudents’rights underthe
Equal Protection Clause.95 ProfessorRachel Moran hasdescribedhow
Lauhas“undergoneakind of ritual dismembermentin thecourts”in the
thirty yearssincethedecisioncamedown.96 While it remainsapowerful
recognition of the harms of linguistic exclusionin schools,in practical
effect it has not established a legal right to be free from languagedis-
crimination that immigrantstudents canenforce.97

We leaveit to Perea, Moran,andothers to providea morethorough
discussion and critiqueof theanemic conceptionof languagerights that
characterizes the Supreme Court’s Equal Protection jurisprudence.98

Instead, we offer our findingsto highlight how this gapin the Court’s

52 Journal of Law & Education [Vol. 37,No. 1

92. Id. at 1444 (citing ThomasP. Carter, Mexican Americansin School: A History of
Educational Neglect 97-98(1970).

93.See Perea, supra note92,at 1468.
94.414U.S.563(1974).
95. Id. at 566.
96.Rachel Moran, Undoneby Law: TheUncertainLegacyof Lau v. Nichols, 16 BERKELEY

LA RAZA L.J. 1 (2005).
97. Id. at 10.
98.For further discussionof how languagediscriminationhasbeenaddressedby theCourt,

seePerea, supra note92. Seealso Cristina Rodríguez,LanguageandParticipation, 94 CAL. L.
REV. 687(2006);Kenji Yoshino,Covering, 111 YALE L.J. 769, 896-900(2002).
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analysis of the discrimination at issuein Plyler plays out in the class-
roomstheCourtaimedto reach. Webelieveanyattempt to takestock of
theSupremeCourt’sefforts to movepublic schoolsbeyondstatus-based
distinctionsmust grapple with the negativi ty and frustration expressed
by schoolpersonneltowardsimmigrant students as a resultof their lan-
guagelearning abilities.

The weaknessof language-related anti-discriminationprotection the
SupremeCourtaffordsimmigrant studentshassignificant policy implica-
tions.In the absenceof court protection, non-Englishspeakingstudents
remain vulnerable to policiesregarding languagecurriculum andtesting
thatstir updiscrimination in theschoolsetting.Ourresearch suggeststhat
currentfederal andstatepolicy developments,shapedby astrongempha-
sis on accountability standards and a marked shift away from bilingual
education, haveexacerbated the longstandinghistory of languagedis-
criminationin publicschoolsthat Pereadescribes.99As aresult,thesepoli-
cies,which claim to bedesigned to improvethequality of education for
ELLs,areinstead furthering their isolation and exclusion.

At thefederal level, boththeoverall structureof NCLB andits provi-
sionsspecific to languageproficiency encourageschoolsto view ELLs
as an obstacle to their success.Accountability is the key mechanism
throughwhich NCLB aims to improve the quality of education in the
nation’s schools.Al l schools are required to report their students’ scores
on standardized tests at regular intervals, and include both aggregate
scoresfor all students in theschooland disaggregatedscoresfor certain
subgroups, oneof which is ELLs.100 Thegoal behind thedisaggregation
of subgroupsis to make surethat no disadvantaged groupsof children,
whether they be racial minorities, ELLs, or migrant students, are “ left
behind.”101

Instead,however,theNCLB’s focuson testscoresencouragesschool
personnel to view certain categories of students as thosethat “bring
scores down.” Professor James Ryan has written about the ways in
which NCLB’s performance standards create perverse incentives,
including theexclusionof low-performing students.102 He explains,
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99.See Perea,supra note92,at 1439-1446.
100. 20 U.S.C.A. § 6311(b)(3)(C)(xiii) (2007). The subgroups schoolsare statutorily

required to report are gender,eachmajor racial and ethnic group,English proficiency status,
migrant status,studentswith disabilities,andeconomicallydisadvantagedstudents.

101.20 U.S.C.A. § 6301(2007).
102. James Ryan, ThePerverse Incentivesof the No Child Left BehindAct, 79 N.Y.U. L.

REV. 932(2004).
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Studentswho perform poorly on statetests obviously hurt schools
looking to makeAYP [Adequate Yearly Progress,themeasureof a
school’s performance on test scores under NCLB]. This is why
schools,to the extent they can, will work to avoid enrolling those
studentswho are at risk of failing the exams. The same pressure
could lead schoolsto push low-performing students out, either to
anotherschool(if onecanbefound that wil l accept them) or out of
the schoolsystem entirely. . . . Given the connection between per-
formanceontests, socioeconomicstatus, andrace, thestudentsmost
likely to betargetedfor exclusion will bepoorand/orracial minori-
ties.103

Our research suggests that in the context of immigrantcommunities,
themostprobable targets for exclusion will beundocumentedstudents,
recent immigrant students, and even U.S. born ELLs. The frustration
with immigrantstudentsengenderedby thetest scorereportingrequire-
ments camethroughin many of thecomments we heardfrom surveyed
teachers,such asonehighschool teacher’s complaintthatwhenstudents
“do not understandEnglishandfail the testing, theschoolandteachers
areblamed.”Furthermore, given thefact thatthevastmajorityof school
personnelsaid they did not know the legal statusof their students, it is
likely that such negative views would extendto recentimmigrantstu-
dentsand ELLs in general, including but by no meanslimited to undoc-
umentedstudents.

NCLB’s provisionsintended to address the uniquechallengesfaced
by studentswho do not speak the languagein which theyaretestedare
il l-equipped to counter the pressure createdby the accountability stan-
dards. NCLB permits schools to exclude ELLs from the reading/lan-
guagearts test during their fi rst year in theUnitedStates,but not from
math tests.104 However, few ELLs can learn enoughEnglishin oneyear
to pass their state’s reading test, and evenmath testsrequirelanguage
abilitiesthat posesignificant challengesfor ELLs.105 NCLB alsoallows
states to “provide reasonable accommodations”for ELLs, including
tests in their native language, until thestudentshavereacheda threshold
level of English proficiency, presumed to be in three to five years.106

54 Journal of Law & Education [Vol. 37,No. 1

103.Id. at 969.
104.34 C.F.R. § 200.6(b)(4)(2007).
105.WayneWright, A Catch-22 for LanguageLearners, 64 EDUCATIONAL LEADERSHIP 22,

22-27(Nov 2006).
106.20 U.S.C. § 6311(b)(3)(C)(ix)(I II)(2006).
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However, there is no enforcementor monitoring mechanismin placeto
provideoversight for whether statesdecideto develop anymodifications
for ELLs,andif so,what constitutesa “reasonable accommodation.”107

NCLB’soddmix of rigid accountability standardsandvagueandinef-
fectual accommodation measures for ELLs leaves immigrant students
subject to intense pressure to perform with little consideration for their
ability to do so. The stress this places on immigrant students is com-
pounded in Arizona by Proposition 203, which repealed all bilingual
education in the state.108 Among other provisions, Proposition 203
expressly prohibits any testing accommodationsfor ELL students.They
arerequiredto take thesame tests as all other students,andtheir scores
mustbereported under NCLB.109

Proposition 203’ssingular focuson Englishlanguageacquisition and
ban on bilingual education further underscores the messageto public
school personnel that immigrant students’ native languageabilities are
to be viewed solely as a deficit. Proposition 203 and similar referenda
that have passedin recent years in other states are the most recentand
forceful expressionsof a shift away from bilingualeducation that has
beengrowing for decades.110 While NCLB doesnot explicitly condemn
bilingual education, it placesnocheck onthesestatereferenda,andreaf-
fi rms their negative view of ELLs by linking their “deficit” with poten-
tially punitive implicationsfor schools.111
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107.At least 14stateshavechosento usemodified testsfor ELL students.SeeErin Archerd,
Spanish-LanguageTest Accommodations: Recommendedor Requiredby NCLB?, 9 HARV.
LATINO L. REV. 163,166(2006).

108. Proposition 203 is oneof severalstateinitiatives fundedby a wealthybusinessman,
Ron Unz, that aim to replacebilingual educationwith requiredclassesin English immersion.
Arizonavoters passedProposition 203 in 2002.Similar initiatives passedin California in 1998
andMassachusetts in 2002.Foradiscussionof theseinitiatives,seeWilliam N. Myhill, TheState
of Public Education and the Needsof English LanguageLearnersin the Era of ‘No Child Left
Behind,’ 8 J. GENDER RACE & JUST. 393,423-25(2004);William Ryan,TheUnzInitiativesand
theAbolition of Bilingual Education, 43 B.C.L. REV. 487(2002).

109.Ariz. Rev. S.§15-755(codificationof Proposition203).
110. For an overview of this history, seeMyhill, supra note 109; BarbaraJ. Brunner,

Bilingual Education Under theNo Child Left Behind Act of 2001:¿SeQuedará Atrás?, 169ED.
LAW. REP. 505 (2002); Rachel Moran, BilingualEducation asa StatusConflict, 75 CAL. L. REV.
321 (1987).

111. While theNCLB doesnot takeanexplicit stanceagainstbilingual education,it clearly
marks a federal shift awayfrom affirmative supportfor bilingual programs.Tellingly, Title III of
the NCLB, otherwise known as the English LanguageAcquisition Act, replacedthe federal
Office of Bili ngual Education and Minority LanguageAffairs with the Office of English
LanguageAcquisition, LanguageEnhancement,and Academic Achievement for Limited-
English-Proficient Students. SeeMyhill, supra note109,at 426-31;seealsoBrunner,supranote
111, at 510-13.
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A recentsurvey of elementary school teachersof ELLs in Arizonaby
ProfessorsWayneWright andDaniel Choi further supportsthe conclu-
sion that frustration about undocumentedstudents’language learning
abilitiesis exacerbated by thepressure createdby federalandstate stan-
dards.112 Every teacher surveyed by Wright andChoibelievedit is unfair
to usethesamestandardsand labels to compareschoolswith largenum-
bers of ELLs with schoolswith low numbersof ELLs.113 Ninety eight
percentof theteacherssurveyed believedthestateshouldusealternative
assessments for ELLs until the students becomefluent in English.114

Wright andChoialso report ahigh teacher-turnoverrateatELL-impact-
ed elementary schools due in large part to frustration with testing and
accountability policies.115

This overview of the policy landscape in Arizonademonstrates that
the current mix of federal and state policies regarding ELLs creates a
recipe for resentment towardsimmigrant studentsamongschoolperson-
nel. Wetappedinto this resentment in oursurveysandfocusgroups,and
believethat our findingsprovidepowerful evidenceof theneedfor pol-
icy reforms that do not perpetuate language-relatedexclusionand hier-
archies in public school classrooms. Rigid accountabilityrequirements
and denial of accommodationsto ELLs exacerbatestatus-baseddistinc-
tionsthat run counter to the Plyler Court’s goal of removingsuchdis-
tinctionsfrom public school classrooms.116

56 Journal of Law & Education [Vol. 37,No. 1

112.WayneE. Wright andDanielChoi, TheImpactof LanguageandHigh-StakesTesting
Policies on Elementary SchoolEnglish LanguageLearnersin Arizona, 14 EDUCATION POLICY

ANALYSISARCHIVES 1, No. 13 (May 2006).
113.Id. at 37.
114.Id. at 16.
115.Id. at 37.
116. We leaveit to other papers to debatethe meritsof varioustypesof testing accommoda-

tionsand modifications for ELLs. Native languagetests, linguistically simplified tests, bilingual
word lists or glossaries,and extra timeareall accommodationsthathavebeenofferedin different
states.Thereis significantdifferenceof opinion amongexperts in thefield asto theeffectiveness
of the various testing accommodations. SeeMary Ann Zehr,Scholars SeekBest Waysto Assess
English-Learners, 25 Education Week10, No. 18 (January 11, 2006);Jamal Abedi andPatricia
Gandara,Performanceof English Language Learnersasa Subgroupin Large-ScaleAssessment:
Interaction of Research and Policy, 25 EDUCATIONAL MEASUREMENT: ISSUES AND PRACTICES 36
(Winter 2006). Thereis also difference of opinion asto the desirability of excluding ELLs alto-
gether as a separate category in accountability measures.See,e.g., Alex Duran, Factors to
Consider WhenEvaluation School Accountability Results, 34 J.L. & EDUC. 73, 79,81 (2005).
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2. The harms of forcedinvisibili ty

We found Plyler limited in its ability to protectundocumented stu-
dents from discrimination in the school setting in another, more funda-
mental way aswell . Particularly during this highly contentioustime for
immigrants, with theincreasing intensity of workplaceraids,heightened
borderenforcement, andrestrictionsonpublicbenefits,thereality is that
legal status pervadesnearly every aspectof immigrant students’ lives
once they leaveschool grounds,whether they themselves areundocu-
mentedor not. Inevitably, it bubbles to thesurface in schoolsin a vari-
ety of ways.

We suggestthat this limitation of Plyler’s reachis alsorooted in the
Court’s analysis in the decision itself. ProfessorLinda Bosniak has
describedthe Court’s analysis in Plyler as “shot throughwith tensions
over the rightful statusof undocumented aliensin theUnited States.”117

Shedescribesthe Court’s contradictory linesof reasoning.On the one
hand, portions of the opinion emphasize the “innocent children”
involved,who,asopposedto their culpable parents,hadno role to play
in their unlawful presence in this country. At the same time,othersec-
tionsof the analysis suggest that all undocumented immigrants, adults
andchildrenalike, areentitled to protectiongiventhegovernment’s role
in encouraging their presencethroughlax enforcementof immigration
and labor laws. Bosniak concludesthat as a result of its “contending
visions of undocumented aliens – as blameworthy lawbreakers andas
hapless victims,” Plyler has not provided a robustconstitutional basis
for buildingon therightsof theundocumentedin spheresother thanpri-
mary andsecondary schoolpublic education.118

Our findingssuggest that theseanalytical tensionsin Plyler limi t not
only its extension but even its own implementation. In this regard, one
teacher’s referenceto Plyler as a typeof “don’t askdon’t tell” regimeis
telling. “Don’t ask don’t tell” wascoined in thecontext of themili tary’s
policy regarding homosexuals’ participation in the armed forces. It
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117.LindaBosniak,THE CITIZEN AND THE ALIEN 66 (2006).
118. Id. at 67. The SupremeCourt itself has noted Plyler’s limited reach.Kadrmasv.

Dickinson Public Schools, 487U.S.450,459(1988)(“We havenot extended[Plyler’s] holding
beyondthe ‘uniquecircumstances’ that provokedits ‘unique confluenceof theoriesandratio-
nales’”) (internal citationsomitted;quotingfrom Plyler’s concurrenceanddissent,respectively).
Seealso Raquel Aldana,On Rights, Federal Citizenship,and the “Alien,” 46 WASHBURN L.J.
263,295(2007)(noting thataftermorethantwo decades,“the Plyler legacyhasbeenconfined
to its very facts; no case since Plyler hasconferreduponthe undocumentedany other type of
privilegeor right.”).
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requiresthat, on the onehand, the mili tary cannotexplicitly askappli-
cants about their sexual orientation. On theotherhand,members of the
armedforces who overtly expresshomosexuality or bisexuality will be
discharged.ProfessorKenji Yoshino has critically analyzedthewaysin
which, throughthis law, the state “makesinvisibility a prerequisite for
gays who wish to enjoy thebasic entitlementsof a freesociety.”119

In fact, by itsown terms, Plyler establishesa “don’t ask” regimeonly,
in whichschoolpersonnelarenot to inquireinto astudents’legalstatus.
However, extra-legalsocial normsseemto haveimposedthe“don’t tell”
corollary, suggesting that undocumented studentsmayfacethethreat of
losing rightsandentitlementsshould theymaketheir legalstatusexplic-
it. Asaresult, many undocumented studentsdonotexperienceschoolas
aplacewherestatusdistinctionsare truly irrelevant.Throughtheschool
day, they carry with themawareness that theymustkeeptheir legal sta-
tus “i nvisible” or risk serious repercussions.While schoolsthemselves
would not in fact punishor excludestudentsif they wereto “comeout”
about their legal status, the students’ fearsare not entirely irrational,
given the vulnerability of their families to serious repercussionsin so
manyrealms outsideschool.120

Justas in the context of sexual orientation, living underthis regime
has harmful effects on those who must preservetheir invisibility.
Yoshino discusses themoral harm of beingforcedto live a “compelled
lie.” It inculcatesa doublesenseof shame:bothaboutone’strueunspo-
ken identity and aboutone’s dishonesty.121 This camethroughpoignant-
ly in oneelementary school teacher’s description,excerptedin thepre-
ceding section, of the little boy who told herhewasfrom Mexico, then
Tucson,andthenshamefully admitted Mexico again.

The harm of the “don’t ask don’t tell” regime is not limited to its
impacton undocumented students as individuals.Whenviewed in the
context of the Supreme Court’s Equal Protectionanalysisin Plyler,
“don’t askdon’t tell” appearsawarped versionof thedecisionthat risks

58 Journal of Law & Education [Vol. 37,No. 1

119. Kenji Yoshino, Assimilationist Bias in Equal Protection: The Visibility Presumption
andtheCase of “Don’t Ask, Don’t Tell,” 108YALE L.J. 485,542(1998).

120.In fact, “don’t ask don’t tell” hasbeenusedto describeimmigrationstatusin otherset-
tingswhere it moredirectly parallelsthemili tary in requiringinvisibility in exchangefor certain
societal benefits. See,e.g., BethLyon, Farmworkersin Illinois: Law ReformsandOpportunities
for theLegal Academyto Assist Someof theState’sMostDisadvantagedWorkers, 29 S. ILL. U.
L.J. 263,274(2005)(“what Americahas is a “don’t ask,don’t tell” policy underwhich employ-
ers canaccept falsedocumentsanddo not haveto asktheir employeesabouttheir immigration
status.”).

121.Yoshino,supra note120,at 528-29.
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undermining its core principles. As discussed in the introduction, the
Supreme Court situated its holding in Plyler in the context of the “
‘shadow population’ of il legal migrants – numbering in the mill ions –
within our borders.”122 To theextent that thesocial andlegal normsthat
create and maintain a shadow population seepinto public schools,they
stand in tension with the principles of equality upon which Plyler is
premised.123 “Don’t ask don’t tell” does harm not only to undocumented
students, in forcing them to live a compelled lie, but also to the values
thatpublic education upholds in our society. In order for public schools
to standaspublic institutionstruly separatefromstatusdistinctions,they
mustdistancethemselvesasmuchaspossiblefrompressureonsub-pop-
ulationsof their student bodyto live invisibly.

In manyways,thepublic schools we studiedweresucceeding in this
regard. School personnel shared inspiring stories of the waysin which
they treated all their students as individuals, each with thesamepoten-
tial for growth, learning,and productive contributionsto theschool and
beyond.At thesametime, however, school personnel sharedwrenching
stories of students and school personnel confronting the limits of
Plyler’s vision oncenoncitizen students venture outside the school set-
ting or beyondthe secondary school years. Inevitably, these outside
pressures hindered the schools’ ability to offer all students an equal
senseof possibili ty and opportunity.

This limitation of Plyler’s reach lays bare thefundamental paradoxof
undocumented immigrants’ rights at theheart of thecase.At this deeper
level, the parallel to sexual orientation falters. Homosexuality is an
aspectof personal identity that exists separate and apart from thestate,
whereasalienage is itself a state-created category.124 As a result, while
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122. 457U.S.at 218.
123.For an argumentthat theSupremeCourt’sEqualProtectionanalysisin Plyler is root-

edexclusively in concernsaboutthecreationof acaste-likesystemratherthanin concernsabout
theindividualized harm to undocumentedstudents,seeOwenM. Fiss,TheImmigrantasPariah,
in A COMMUNITY OF EQUALS: THE CONSTITUTIONAL PROTECTION OF NEW AMERICANS (Joshua
Cohen & Joel Rogers eds.,1999). Under Fiss’sanalysis,theConstitutionalconcernwith forced
invisibility is structural ratherthanindividual harm(seeid. at 12: the EqualProtectionClause
“prohibitscreating socially andeconomically disadvantagedgroupsthatareforcedto live at the
margin of society, isolatedfrom themainstream,alwaysat risk, seenin their own eyesandthose
of thedominant groupasinferior.”).

124.This is not to say that immigrationstatusdoesnot havestrongties to identity. It is of
coursetightly linked with racial,cultural, andlinguistic identity. In addition,somescholarshave
arguedthat immigrationstatusitself hasimportantmeaningfor groupandindividual identities.
See, e.g., Ruben J.Garcia,Across theBorders: ImmigrantStatusandIdentityin Law andLatcrit
Theory, 55 FLA. L. REV. 511, 525(2003).
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mostproponents of gay rightswould opposestate-sponsored discrimi-
nation on the basis of sexual orientation in any context,thereis wide-
spreadagreement that thestate has a legitimatebasisfor discriminating
onthebasisof alienagein certain contexts,mostnotably,at theborder.125

Bosniak hasdiscussed at length the tensioncreatedby the state’s well-
established authority to discriminate on the basis of alienage in
“defin[ing] membership in the national community,” and the extent to
which this authority extendsto “ the statusof aliensin the variouseco-
nomic, social, and political domainsof life” oncethey arelivi ng in the
nationalcommunity.126 In fact, thePlyler Court framed its holding in the
context of this tension, opening its discussionwith theobservation that
the existence of a class of undocumented workersand their famili es,
encouragedby acombinationof lax or incompleteentry restrictionsand
inviting economic opportunities to live andwork in our society, “pre-
sentsmostdiffi cult problemsfor aNation thatpridesitself onadherence
to principlesof equality under law.”127

Clearly, therewas no way for the Court to resolvethis fundamental
tension in a single case. As Bosniak acknowledgesin her analysis of
Plyler, thecontradictionsand tensions in thedecision’s reasoning were
strategically necessary to carry the majority opinion.128 It seems likely
thattheCourt’s aim wasto createpublic schoolsasasafeharborof sorts
in the midst of pervasive discrimination against the undocumented,
muchof which wasalready of establishedconstitutionality. Viewed in
this light, thedecision standsasan isolatedeffort with remarkableeffec-
tiveness but inevitable constraints.

In lightof thewell-establishedauthority of thestateto discriminateon
the basis of alienagein certain contexts, canschoolsmovebeyondthe
implicit threatof “don’t askdon’t tell?” On thelocal level,ourdatasug-
gest that school policies relating to languagecurriculummay havean
effect on this limitation of Plyler as well. As discussedin Part III , we
foundthatthedegreeto which undocumentedstudentsandtheir families
felt a senseof safety andtruston school groundshingedat leastin part

60 Journal of Law & Education [Vol. 37,No. 1

125.SeeKevin R. Johnson, OpenBorders?, 51 UCLA L. Rev.193,197-99(2003)(sum-
marizing thewidespreadacceptanceamongpolitical theorists,immigrationlaw scholars,andthe
public of theright of thegovernmentto regulate entry into thecountryat theborderandcalling
this acceptance into question).

126.Bosniak,supra note118,at 52 (“Bri efly stated,thepowerto definemembershipin the
nationalcommunity beginsat thenation’sborder,but whereexactlydoesit end?”).

127.Plyler, 457U.S.at 219.
128.Bosniak, supra note118,at 67.
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ontheextentto whichtheschoolembraced bilingual education.Thetwo
elementary schoolswestudiedshowed anotably increasedlevelof trust
between the school and community, which many school personnel
attributed at least in part to the schools’ distinctive dual languagepro-
grams.Dueto Proposition 203,suchprogramsareararity in Arizona.To
the extent these types of programscan be implemented, they will not
only address students’curricular needsbut alsoencouragea welcoming
culture in theschool thatsubstantially easesthe tension between immi-
grant students’ fears off school groundsand their lives as students
amongequals in thepublic school classroom.

On a national level, oneconcrete policy measurethatwould begin to
addressthis same tension is theDevelopment, Relief, andEducation for
Al ien MinorsAct (the DREAM Act), currently pendingin Congress.129

This proposedstatute would permit undocumented high schoolstudents
whograduate fromhighschoolandpursuecollegeeducationor serve in
the mil itary to apply for conditional and eventually permanentresident
legal status.130 Sucha measure would go a long way towardsfulfi lli ng
Plyler’svisionof individual possibility for all students in public schools.
It would freestudentsof thesecrecy andinsecurity imposedby thecur-
rentreality of their precariousstatus,instead allowing them to behonest
abouttheir identitiesandassert control over their futurepotential. While
theDREAM Act is not a panaceafor thefear andvulnerability inherent
in undocumentedlegal status,it would significantly bolster thestrength
of the“safety zones”for undocumentedstudentsthatPlyler created.
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129.Themost currentversionsof theDREAM Act areS.2205in theSenateandH.R.1275
in theHouse.

130.Specif ically, theDREAM Act wouldpermithighschoolstudentswhohavebeenin this
country for morethanfive yearsandestablishgoodmoralcharacterto applyfor conditionalres-
idency statusupongraduationfrom high school.During thenextsix years,studentswho gradu-
atefrom a 2-year college,completeat least2 yearstowardsa 4-yeardegree,or servein theU.S.
military for at least2 yearsareeligible for permanentresidentstatus.TheAct hasreceivedbroad
andgrowing bipartisansupport sinceit wasfirst introducedin 2001.A conciseoverview of the
DREAM Act’s contentandstatusis availableontheNationalImmigration Law Center’swebsite,
http://www.nilc.org/immlawpolicy/DREAM/index.htm. Most recently,a bipartisanmajority of
theSenatewas six votesshy of the60 votesneededto permitdebateon theDREAM Act to pro-
ceed.JuliaPreston,Bill for Immigrant StudentsFails TestVotein Senate, THE NEW YORK TIMES,
October 25,2007,at A16.
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B. The Future of Plyler: Understanding the Complex Costs and
Benefits

In responseto questionsaboutthe possibility of a reversalof Plyler,
school personnel focused on far more than the supposedinflux of
resources to school districts that political campaignsfor a reversal of
Plyler haveportrayed.131 School personnel articulated a wide range of
reactions that demonstrated the complex waysa reversalwould impact
their schools andcommunities.Thevery diversityof viewswe encoun-
tereddemonstratesthat thereductionistcostbenefitanalysisthattypifies
thedebatedoes not do justice to thecomplexityof schools,theperson-
nel andstudentswithin them, andthecommunitiesof which they are a
part. At thesametime, alongcertain dimensions– particularlyregarding
the necessary separation between education and immigration enforce-
ment– schoolpersonnelrespondedwith the mostuniformity of any of
theother topicscovered in our research questions.

1. TheAffirm ative Benefits of Inclusion

Much of theCourt’s reasoning in Plyler focusedon theimportanceof
providing undocumented studentswith accessto educationso that they
have theopportunity to reach their full potentialasindividual members
of society. We sawcopiousevidence of this outcomeof thedecision in
the many descriptions of undocumentedstudents’achievements and
honors. Our findingsprovidesubstantial evidenceof thewaysin which
public education has enabled undocumentedstudentsto be productive
and engagedmembers of their schools andcommunities.

Perhaps even more striking, our findings documentthe many ways
that the presence of undocumented studentsaffirmatively enhancesthe
quali ty of education in the schoolsthey attend.This outcomeof Plyler
is seldom if ever raised in debates over its future.Yet schoolpersonnel
maderecurring references to the distinctive contributionsof undocu-
mented students: from their appreciation and respectfor education, to
their work ethic, to their strongsenseof cultureandrich life experiences.
Importantly, the impact of these contributions is not limited to the

62 Journal of Law & Education [Vol. 37,No. 1

131. In fact, ironically, when resourceswerediscussed,most schoolpersonnelexpressed
concern that their schoolbudgets would becut if Plyler were reversed,sincesomeof their fund-
ing comes from federalsupport based on thenumberof ELLs served.
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undocumented student body; it benefi ts students with legal statusand
school personnel aswell .

2. The Far-Reaching Costs

Over three quarters (76%) of school personnel who had an opinion
believed thelawestablished in Plyler should notbechanged.This is par-
ticularly noteworthy given that all theschoolssurveyedare in immigrant
communitiesheavily populatedby recent immigrants,and therefore see
theeffects of the law on a daily basis.Thewide-ranging impacts about
which they expressed concern stand in striking contrast to the typical
portrayal of the issue,in which costs are simply shifted from undocu-
mentedstudents to other uses.

Furthermore, themajority of teachers reactedstronglyand negatively
to the prospect of playing any role in immigration enforcement, and
manystated they would refuse to comply. Thesefindingssuggest that
onesignificantcostof areversal of Plyler wouldbeits demoralizing and
potentially devastating impact on the morale andmotivation of school
personnel. Several voiced concerns that such a changewould create
divisivenessamongschoolpersonnel andresignationsof faculty aswell.

In addition, it was clear thata changein the law would sendschools
andcommunities into far-reachingupheaval. Theresponsesdescribed in
the preceding section make clear that these communities do not split
neatly between documentedand undocumentedfamilies.Many respon-
dentswereconcerned that excludingundocumentedstudentswouldpull
manystudentswith legal statusout of school aswell, eitherbecauseof
peer pressureor a desire to protect undocumented family members. In
addition, responses described a devastating impact on theschool’s rela-
tionship with thecommunity, extending far beyondits relationship with
undocumented studentsalone.

VI . CONCLUSION

This study has attempted to show,throughempiricalresearch on the
actual impact of the Supreme Court’s decision in Plyler v. Doe in six
public schools, theways in which thecaseis botha successstory anda
warning tale. Plyler crystalli zes the tension between the power of the
Supreme Court to protect unpopular and vulnerable sub- populations
within U.S.society and its limitedability to do soin themidstof perva-
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sive and complex forms of discrimination that are not easilycontained
in constitutionalcategoriesof analysisnor in anysinglecase’sambit. On
theonehand,the transformative impact thedecisionhashadon count-
less individual lives is stunning. Its expressionof the foundational
importance of education for all membersof U.S. societycontinues to
animate public schoolspowerfully. Its benefits continueto flow beyond
theindividualundocumented students it protects to lawfully present stu-
dents, immigrantcommunities, and public schoolsin general.

At the same time, undocumented children in public schoolsremain
vulnerableto exclusion andharm.Wehavehighlightedspecific limitsof
Plyler’s current reachthat warrant furtherresearchandresponsive poli-
cy measures to bring the implementation of the decisioncloser to the
ideals of equality upon which the Court’s decisionturned.Ironically,
while these limits are at odds with the Court’s vision of equality in
Plyler, they are also rooted in the Court’s very analysis,which was
shapedin subtle waysby deep-seated doctrinalconstraintson constitu-
tional protection for the undocumented. Two policy measuresthat we
think particularly well-designedto addressthe limitationswe identified
are revisions to thetesting and accountability measuresfor ELLs under
the No Child Left Behind Act and Arizona law and passage of the
DREAM Act.

In addition to taking stockof thecase’s presentdayaccomplishments,
we also undertook this study to present a morecomplexaccounting of
what is at stake in Plyler’s future than usuallycharacterizesthe public
debate over its costs and benefits. In light of the harshandpoliticized
climate for immigrantsand particularly undocumentedfamilies in the
United Statesat present, thecosts of Plyler canbeeasilymisconstrued
by opponentsof thedecision.As a result, thecrucialrole Plyler playsin
public schools in immigrant communities is likely to be insufficiently
appreciatedby the public at large. It is our hopethat the insights we
gained from thesesix schools’experienceswith Plyler areonemeansof
makingvisiblethattheCourt’s conclusiontwentyfive yearsagoremains
as true today: “Whatever savings might be achievedby denyingthese
childrenaneducation, they are wholly insubstantialin light of thecosts
involvedto thesechildren, theState,andtheNation.”132
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Appendix A: Excerpt s of Survey Responses

SURVEY QUESTI ON: Please provide specific examples of how permit-
ting undocumented students to attend your school has enhanced or
detracted from the quality of education in your school.

Comments regarding students’ enhancing effects:
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TeacherHS1 “The majority are hard workerswho try a little harderto take
HS1 advantageof public education . . .”

Technician, “They are inspirationto theotherstudents. . .”
HS1

Teacher, HS1 “They are excited aboutbeinghereandwant to takeadvantageof
continuing their education.”

Instructional “Thesestudentsare very motivatedto learnandtaketheir
coach,ES1 educationvery seriously.”

Principal, “The obviousandsu[b]tle culturaldifference[s] bring richness
HS2 to our school.”

Teacher, ES1 “They are usually my hardestworkers.”

Teacher, ES1 “They try very hard to do their bestbecausetheyknow how lucky
they are.”

Teacher, HS2 They“providean awarenessof ther[i]ghts and responsibilitiesthat
thosewho are native born take for granted.”

Teacher, HS1 Theyare “a groupof studentswho is proudof their race andits
language.”

School nurse, “The other childrenandstaff areexposedto themanychallenges
ES1 faced by those who are non-documented.This increasescompassion

andhelps themsee theperspective of others.”

Teacher, HS2 Theyare frequently“highly motivatedpeoplewith a very positive
attitudetowardsschoolactivities.”

Prevention “Undocumented studentshaveenhanced our school by strengthening
specialist, HS2 pride in theculturemostof our studentsshare.”
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Comments regarding students’ detracting effects:
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Teacher, HS2 “Allowing undocumented aliensrequires morework to teach
themrudimentary English,this, in turn,has madeit difficult
for theschool to meet it’s [sic] Federal requirementson the
‘No Child Left Behind’law.”

Teacher, HS2 “I n termsof quality i.e.AIM S scores, yestheyhavedetracted.”

Teacher, HS2 “Theschool is given poormark[s] due[to] theundocumented
studentachievements.”

Teacher, ES2 “… it is extrem[e]ly difficult for schoolswith high numbersof
ELL students to meet or exceedonAIMS or to showadequate
progress.”

Schoolnurse, “NegativeeffectonAIMS testing.”
ES2

Teacher, ES2 “Test scores reflect manyof theproblems.”

Teacher, HS1 “[ L]ower test scores.Not teachingto higher orderthinkers
dueto languagebarrier.”

Teacher, HS2 They affect “our drop out rate,our failure rate andourAIMS
scores.”

Teacher, HS1 “when it comesto statetesting,thesekids struggleandbring down
our overall results.”

Teacher, HS2 “L ower AIMs scores. Not makingprogress for NCLB.”

Teacher, HS2 “A[ IM]s testing, if they do not understandEnglish andfail the
testing, theschoolandteachers are blamed.”

Teacher/ “These studentstendto perform lower on theAIM S test,which they
Librarian, are now required to take. Along with our special education
MS2 population,these studentshavetestedout thelowestin our building,

and are not makingAYP [AdequateYearly Progress, themeasureof a
school’s performanceon test scores underNCLB].”

Teacher, ES2 “As much asI appreciate all of our students,with theemphasison
test scores these studentshave a negative impacton theimageof our
schools.”
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SURVEY QUESTION: Would you support the passageof a new law that
requir edyou to enforcethe requirement that all studentsreport their legal
statusprior to enrollment?
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Teacher, HS1 “This is extremelyunfair andI would wantnothingto do with it.”

Assistantsocial “ I find it very difficult to tell a child no whentheyhaveno
worker, HS2 control of certain situations,especially somethinglike this.”

Teacher, ES1 “ I’ m not sure I would beableto. I’ d ratherquit my job andgeta
different typeof job thatwouldn’t put mein thatsituation.”

Instructional “ If thelaw passes, I feel I mustobeythelaw, but certainlyI would
coach, ES1 not agreewith it. It’s like the[proposition]prohibitingbilingual

education. We have to obey,but we don’t agreewith it.”

Teacher, ES1 “Teachersaresupposedto teach.”

Teacher, ES2 “Teachersarenot thepolice.”

Teacher, HS2 “ If I hadto turn my students in I would refuse.If I hadto I would
quit I would not do this.”

Teacher, ES2 “ It is not my job to report a student’slegal status.”

Teacher, ES2 “ I refuse to denychildrenthatright [to beeducated]by tur[n]ing in
themor their families.”

Teacher, ES2 “Teachershaveenoughto do without havingto bea ‘borderpatrol’
agent aswell.”

Principal, HS2 “ I would not wantpublic schoolsto becomeanarmof the
Immigration Department.”

Teacher, ES2 “ I ama teacher,not a BorderPatrolAgent.Many timesa teacheris theonly
onea studentfeels theycantrust. We cannotafford to losethat trust.”

Program “I ama teacher,not theINS.”
coordinator, HS2

Teacher, HS2 “ If sucha law passed,I would openlydefy that law, evenif it meantlosing
my job.”

Teacher, HS1 “ I do not think theschools shouldberesponsiblefor this. Let the
government find anotherway to getundocumentedpeople.”

Teacher, HS2 “ I am[a] Professional educator.I amnot animmigrationofficer.”

School nurse, “I t is noneof our businesswhether someonehas
ES1 immigrationdocuments. I would never supportreportinganyoneand

in fact would actively work to boycott this typeof law.”
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SURVEY QUESTION: I f undocumented students were prohibited from
attending public schools, what type of impact would it have on various
aspectsof your school,including the educational experienceof the remain-
ing students, parental involvement, the relationship between your school
and the community, resourcesavailable,and overall impact?
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Teacher, HS1 “Thereis NO WAY that I will everbeinvolvedin this activity. If
ordered to do so, I would refuse.If I were dismissedfor saidrefusal,I
would fil e a grievance with theNEA. If my grievancewerenot upheld,
I would sell my houseand moveto a more civilized community.”

Language “Educators wil l resist becominglaw enforcers,whetheror not they
coordinator, approveof thelaw.”
HS1

Teacher, HS1 “Many students, parents,faculty, and staff would havevery angry
feelingstowardsa law suchasthis.”

Prevention “[ T]his would lead to a decrease in family unity.”
specialist, HS2

Teacher, HS2 It couldresult in “alternative meansof survival throughillegal or
harmful activities.”

Principal, MS1 “An elitist school that does not allow all studentswould not bewell
received in thecommunity.”

Teacher, ES1 “The passageof sucha law would turncommunitiesandschoolsinto
dangeroussituation[s]. Thiswould divideschoolsandneighborhoods.”

Teacher, ES1 “there would bea lot morefighting problemsright afterschool . . .
there would bea lot moregangproblemsin our area.”

Teacher, HS1 “Becauseof thedemographicat my school, sucha law would
seriously inflame theremaining students, to theextentthat I would
bevery concernedaboutpotentially violentprotests— evenrioting.
Many of thestudentswho would be“ki cked out” astheresultof
sucha law would leave numerousfriends— andevenrelatives—
behind at this school,alongwith a largenumberof studentswho
would perceive sucha law asan affront to their ethnicity (frankly, I
would beinclined to seeit this way,myself).”

Teacher, ES1 “I believeit would increaseviolencedueto thelittle hopethey’d
have for improving their live[s]. Illegal activity would mostlikely
increasebecausetheir choice of survival would belimited.”
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AppendixB: Survey

School Personnel Viewson theEducationof Undocumented
Immigrant Students

Remember you can also access the survey on-line at
www.ed.arizona.edu/plyler/ (survey site is currently closed)

Pleaseread the information below, and then tur n to the next pageto
begin the survey.

You havebeeninvited to voluntarily participatein a research studyon theedu-
cationof undocumented students in public schools. You can read moreabout
the study on the website above. You havebeen invited to participate in this
studybecauseyou are a teacher, principal, guidance counselor, or other school
personnelin oneof theschoolsparticipating in this study.

If youagreeto participate, thesurveyshouldtakeapproximately 20minutes to
complete,althoughyouaremorethan welcometo spendmoretimeon it if you
wish.

You maychoosenot to answer someor all of thequestionson thesurvey. All
of your responseswil l bekeptstrictly confidential. Your participation is pure-
ly voluntary andyou may withdraw from the studyat any time. There are no
known risksfrom your participation andno direct benefit from your participa-
tion is expected.Thereis no cost to you except for your time.

Only the researchers wil l have accessto your nameand the information that
you provide.In order to maintain your confidentiality, your name will not be
revealedin any reports that result from this project; pseudonymswil l beused
in referring to you and any other names(of students,parents, etc.) referenced
in your answers. All your responses will betransmittedthrougha secureserv-
er that only the researchershavethe passwordto access.Hard copies of your
responseswill bemaintainedin a locked cabinet in a secureplace.

At the endof the survey,you candecide whether you would like to consider
participating in a focusgroup,in which you will have the opportunity to dis-
cuss your surveyresponses in moredetail. If you express interest in a focus
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group,the researcherswill contact you with further information and you can
decidewhetheryou wish to participate in a focusgroupsession.

Theresearchersareavailable to answer any questionsyou have. You cancon-
tact Nina Rabin, the Principal Investigator, at rabin@email.arizona.edu or
(520) 621-7331. If you havequestions concerning your rights as a research
subject,you may call the University of Arizona Human Subjects Protection
Programoffice at (520)626-6721.

By participating in this survey, you are giving the investogator permission to
use your information for researchpurposes.
Thankyou.

TO TAKE THE SURVEY, TURN THE PAGE.
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SURVEY: School Personnel Views on the Education of UndocumentedStudents

Thank you for agreeing to participate in this importantsurvey.It consistsof 44 ques-

tionsand should takeapproximately20 minutesto complete.If you needadditional

roomfor yourresponses, pleasefeelfreeto attachadditionalpagesor write ontheback

sideof thepage, clearly marking thequestionto which you areresponding.

I. Demographic In formation

Please answer these brief questionsbefore proceedingto the content of the survey.

Remember, all survey responseswill bekeptstrictly confidential.

1. Name(optional):

2. School:

3. Occupation
� Principal

� Teacher

� GuidanceCounselor

� ParentLiaison

� Prevention Specialist

� Other (please specify):

4. Ethnicity (optional)
� African American

� Asian/Pacific Islander

� Caucasian

� Hispanic/Latino(a)

� Native American/Alaska Native

� Bi/Multiracial

� Other (please specify):

5. Years of experi enceworking in schools
� 0-1

� 1-5

� 5-10

� morethan10

� Other (please specify):
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II. Costsand Benefits of Educating UndocumentedStudents

When weusethewords“undocumentedstudents,”wemeanstudentswhodonothave

legalstatusto bein theUnitedStates. Pleasenotethat studentswhohaveparentswith-

out legal statusbutwhowereborn in thiscountryarenotundocumentedstudents;they

areU.S.citizens.

Currently, all students, regardless of whether they are undocumentedor documented,

havea right to attendpublic schoolsin the U.S. free of charge.The questionsin this

section ask for your opinionon thecostsand benefitsof providing freepublic educa-

tion to undocumentedstudents.

6. To thebestof your knowledge, aresomeof thestudents who attend your school
undocumented?

� Yes, I know or believe thatsomeof the studentsin my schoolare undocumented.

� No, I know or believethat noneof thestudentsin my schoolare undocumented.

� Not sure/Noopinion.

7. If you answeredyesto Question 6, do you believe that allowing undocumented
students to attend your school has had an effect on the quality of education in
your school? (Examplesof possible effects includebut arenot limited to enhanced
parental involvement, enriched classroom perspectives, over-crowding of class-
rooms,and diminished financial resources.)

� Yes,allowingundocumentedstudentsto attend public schoolhas hadaneffect on

my school.

� No, allowing undocumentedstudentsto attendpublic schoolhasnothadan effect

on my school.

� Not sure/Noopinion

8. If you answeredyes to Question 7, do you believe that, on balance,allowing
undocumentedstudents to attend your school hasenhancedor detracted fr om the
quality of education in your school?
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� believeallowing undocumented studentsto attendmy school hasenhancedthe
quality of education at my school.

� believeallowing undocumentedstudents to attend my school hasdetractedfrom
thequality of education at my school.

� Other (please specify):

9. Pleaseprovide specific examplesof how permit ting undocumented students to
attend your school has enhanced or detracted fr om the quality of education in
your school.

10.Do you know of undocumented students in your schoolwho havemadeproductive
contribu tions to the school, community, state,and/or country asa result of their pub-
liceducation?(Examplesof productive contributions includeleadership in school clubs
or community groups,awardsor prizesfor academicor athletic performance, etc.)

� Yes

� No

� Not sure/No opinion.

11. If you answered yes to Question 10, pleaseprovide any specific examplesyou
have of productive contribu tions made by undocumentedstudents as a result of
their public education.

[NOTE: You do not needto provide namesof the students.If you do usenames, we
wil l keepthemstrictly confidential.]

III. Costs and Benefits of Excluding Undocumented Students fr om Public
Education

For thequestionsin this section, pleaseimaginethatanewlaw is passedthatprohibits
all undocumented studentsfrom attending public schools.

12.Would you support thepassageof a newlaw that prohibits undocumentedstu-
dents fr om attending public school?

� Yes

� No

� Not sure/No opinion.
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13. If undocumented students were prohibited from attending public schools,
what type of impact would it haveon the following aspects of your school?
(check the box that applies)

14.Pleaseshare any comments you haveon your responsesto question13.

15. I f you haveworkedwith studentswho havedropped out of schooltemporarily or
permanently, based on your experience,pleaseprovide specific examplesof the risks
undocumented students would faceif theywereexcluded from public education.

IV. Costsand Benefits of Requiring Documentation of All Students

For thequestionsin this section,please imaginethata newlaw is passedthatrequires

all studentsto report their legal statusprior to enrollment in publicschool.NOTE:The

hypothetical law doesnot prohibit undocumentedstudents from attendingschoolbut

requires them to reporttheir legal status.

16. If all students were required to report their legal statusprior to enrollment in
public school, the overall impact on your school would be (circle one)

Very positive — Positive — No impact— Negative— Very Negative— Not sure/No Opinion
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Very Positive No Negative Very Not sure/
positive impact impact impact negative Noopinion

Educational experience of � � � � � �

students in your school

Parental involvement � � � � � �

in your school

Relationshipbetweenyour � � � � � �

schoolandthecommunity

Resourcesavailableto your � � � � � �

school(negative= less

resourcesavailable; positive

= moreresourcesavailable)

Overall impacton your � � � � � �
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17. If all students were required to report their legal status prior to enrollment in
public school, the requirement would likely causea decline in the enrollment of
(check all that apply)

� Undocumentedstudents

� Documentedstudentswith undocumentedparent(s)

� Documentedstudentswith undocumentedsibling(s)

� No declinein enrollmentwould result

� Not sure/No opinion

� Other (please specify):

18.Commentson your answer to Question17.

19. If you were required to enforce the reporting requirement by verifyin g that
your students accurately reported their legal status, the impact on your profes-
sional morale would be

Very positive — Positive — No impact — Negative— Very Negative— Not sure/No Opinion

20. If you were required to report on studentsyou believed did not havelegal sta-
tus, would you

� Report all cases

� Reluctantly report only unambiguouscases

� Avoid reporting any cases

� Not sure/No opinion

� Other (please specify):

21. Would you support the passageof a new law that required all students to
report their legal status pr ior to enrollment?

� Yes

� No

� Not sure/No opinion
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22. Would you support the passage of a new law that required you to enforce the
requirement that all studentsaccurately report their legal statusto school officials?

� Yes

� No

� Not sure/Noopinion

23.Comments on your answer to Question 20-22.

24.Does your school provide accessto social servicesother than education to stu-
dents? (Examplesof other social servicesinclude health and dental care, mental
health servi ces,and substance abuse and crisis counseling).

� Yes

� No

� Not sure/Noopinion.

25. If you answered yes to question 24,please describe any additional socialserv-
icesto which your school provides access.

V. Estimating theLegal Statusand Migration Patternsof Students in Your School

For thequestionsin this section, we are interestedin any knowledgeyou have gained
aboutthelegalstatusof your students, whether it befrom written recordsor informal-
ly obtained information.Pleasedonothesitate to leaveanswersblankratherthanmake
estimatesthatarebased solely on guesswork.

26. Do you have a basisupon which to estimate the proportion of studentswith
whom you work who are undocumented?

� Yes

� No

� Not sure/Noopinion

27. If you answeredyesto question 26,pleasedescribe the basisof your estimate:

28. If you answered yes to question 26, pleaseselect the approximate percentage
of students in your classroom and/or school that you have reasonto believe are
undocumented.
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The approximate percentage of students in my classroom who are undocumentedis
(check thebox that applies):

� Lessthan1%

� 1-10%

� 10-25%

� 25-50%

� Morethan50%

Theapproximate percentageof students in my schoolwho areundocumentedis

� Lessthan1%

� 1-10%

� 10-25%

� 25-50%

� Morethan50%

29.Commentson your answer to question 28.

30.Do you havea basisupon which to estimate theproporti on of students in your
classroom or school who havea parent or sibling who is undocumented?

� Yes

� No

� Not sure/No opinion

31. If you answered yes to question 30,pleasedescribe the basisof your estimate:

32. If you answered yesto question 30, pleasewr ite the percentageof studentsin
your classroomand/or school that you havereasonto believehavea parent or sib-
ling who is undocumented:

Theapproximate percentageof students in my classroomwho havea parent or sibling

who is undocumented is:
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� Lessthan1%

� 1-10%

� 10-25%

� 25-50%

� More than50%

Theapproximatepercentageof studentsin my schoolwhohaveaparentor siblingwho
is undocumentedis:

� Lessthan1%

� 1-10%

� 10-25%

� 25-50%

� More than50%

33. Comments on your answer to question 32.

34. Do you think English languagelearning needsin your schoolwould be signifi -
cantly altered if undocumentedchildren were not permitted to attend public school?

� Yes

� No

� Not sure/Noopinion

35.Pleasedescribethe basisfor your view.

36. In your experience,how frequently do Mexicanimmigrant studentsreturn to
Mexico permanently after a period of enrollment in your school?NOTE: this does
not include temporary trips to Mexico for vacations, family events, etc.

� Very frequently

� Frequently

� Infrequently

� Never
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� Not sure/No opinion

� Other (please specify):

37.Pleasedescri be the basis for your view.

38. If your schoolis growing in sizeeach year, do you think the expansion is pre-
dominantly due to the addition of students with or without legal status?

� School growth is predominantly dueto additionalstudentswith legal status

� School growth is predominantly dueto additionalundocumentedstudents

� My schoolis not growing

� Not sure/No opinion

39.Pleasedescri be the basis for your view.

40.Do you know of students who reside in Mexico and cross the border regularly
to cometo school?

� Yes, I know of studentswho crosstheborderregularly to cometo school.

� No, I do not know of studentswho crosstheborderregularlyto cometo school.

� Not sure/No opinion

41. If you answered yesto question 40,pleaseselectthe regularity with which the
students are crossing the border to cometo school:

� Daily

� Weekly

� Monthly

� Not sure/No opinion

� Other (please specify):
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42.If you answeredyesto question 40,canyou estimate the percentageof the stu-
dents who crossthe border regularly who are undocumented?

� Yes

� No

� Not sure/Noopinion

43.If yes,pleaseprovide your estimateof thepercentageof studentswho crossthe
border regularl y to attend school who are undocumented

Thepercentageof studentswho cross theborder regularlywho areundocumentedis:

44.Pleasedescribethe basis for your view.

VI. Conclusion

Thankyou for your participation! We sincerely appreciate your time andvalueyour

thoughts.

80 Journal of Law & Education [Vol. 37,No. 1

Rabin:AddOnsRECDEC  11/14/07  9:35 PM  Page 80



Appendix C: Focus Group Protocol

I. In troductory Comments

Beforewebegin ourdiscussion,wewouldagainlike to thank youfor yourtime
andfor your will ingness to help us gain a deeper understanding of the issues
affecting schoolsin the border area. It would be helpful to begin by getting
acquaintedwith everyone.Let’sbeginwith someintroductory commentsabout
ourselves.I’m…..

Couldyou tell usyour name, schoolaffiliation, position, and how manyyears
you havebeenworking in schools?

Today we’re goingto discuss an issuethataffects manyschools in Tucsonand
SouthernArizona.Before we get into our discussion,we’d like to makea few
requests.First, you may havenoticed that we are videotaping the session so
that we canreferback to thediscussionwhenwe write our analysis. We want
to makesurethatyouareall comfortablewith this,andweagain want to ensure
confidentiality. Your names will never beused.

Wewould also like to ask thatwehave justonepersonspeak at a time.Wewill
make surethat everyonehasa chance to speak. Pleasesay exactly what you
think. Don’t worry about what we might think. We’re here to exchangeopin-
ions and to try to engage in a meaningful conversationaboutan important
issue.

II . Discussionquestions

How, if at all, does theissueof legal statusarisefor you in your school?

Let’s talk about the relationship between English language learning in your
schools andlegal status. Do you think a students’ legal statussaysvery much
abouttheir languageabilities?

Imaginethata law were passed thatprohibited undocumented immigrant chil-
drenfrom attendingpublicschool.How doyouthink thiswould affect theU.S.
citizenstudents who remainedin school?How would it affect therelationship
betweenyour schooland thecommunity?
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Imaginethat a law were passed that requiredall studentsto report their legal
statusprior to enrollment in public school. As school personnel, you were
requiredto reportany instances of students who hadnot accurately reported
their legal status.What impact would this have on your professional morale?
On your schoolcommunity?

Do you think legalstatus hashad an impact on parental involvement in your
school?

Have you hadany specific experienceswith undocumentedstudents or fami-
liesthat il lustrate thebenefits they bring to thecommunityand/or thecompli-
cationsthatwouldariseif theywereexcludedfrom thepublic schoolssystem?
[if you don’t know which of your studentsor their families areundocumented,
don’t try to answerthis question]

In your opinion,how awareare thestudents– documentedand undocumented
– of theissueof legal status?How, if atall, do issuesof citizenship affect them
in theschool setting?
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