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Undesstandng Plyler’'s Legacy:Voicesfrom
BorderSdools

NINA RABIN, MARY CAROL COMBS,AND NORMA GONZALEZ*

. INTRODUCTION

The twenty-fifth anniversay of the SupremeCourt’s decsion in
Plyler v. Do€' passd with little fanfare. The case in which the Coutt
hedd that the state could not deny undocumatedimmigrantchildren a
freeprimary andseconday public eduation on the basis of ther legal
staus, is widely regaded asthe high watea mark in the Court’s immi-
grants’ rightsjurisprudence ? The judgewho heard the caseatthedistrict
court levd, JudgeWilliam Wayne Jusice, consides it his gredesttri-
umph, given the countkess children who have reaived an edu@tion as a
directresut of the holding? Surely Justce Brennan would smile—or at
least breathea sigh of relief—to knowtha the caseis still goodlaw twen-
ty-five years after he wrote the narrow 5-4 majority opinion.

*Nina Rabin is Director of Border Researclhat the Southwestinstitute for Researcton
Women at the Universty of ArizonaandAdjunct Professoiat the University of ArizonaRogers
Collegeof Law. Mary Carol Combsand Norma Gonzélezare Professos at the Departmenbf
Language Reading and Culture, Collegeof Education,University of Arizona. This paperwas
commissionad by the Chief Jugice Earl Warren Institute for Race,Ethnicity and Diversity at
Bodt Hall, University of Cdifornia, Berkeley.The authorswish to thank G. JackChin, Dorea
Kleke, Aarti Kohli, David Marcus Hiroshi Motomura, Michael Olivas, Robert Rabin, and
YemimaRébin for their invaluablecomments andsupport.

1.457U.S.202(1982).

2. See, e.g., Micheel Olivas, PaperPreentedat Conference;The Educationof All of Our
Children: The 25th Anniversaryof Plyler v. Dog” Chief JusticeEarl Warren Institutefor Race,
Ethnicity andDiversity, BoaltHall (May 2007),Holding the Line: Thelmplementatiorof Plyler
v. Doeat 25 (drat onfile with authorandavailableatwww.law.uh.edu/ihelg}‘if | werepressed,
I would identify 1982’s Plyler v. Doe as the true high water mark of immigrantrights in the
U.S"); Kevin Johnon, Civil Rights and Immigration: Challengedor the Latino Communityin
the Twenieth Centuly, 8 LA Raza L.J. 42, 44 (1995) (“many regard[Plyler] asthe highwater
maik for the Latino communityin the SupremeCourt.”); LindaBosniak,MembershipEquality,
andthe Difference that AlienageMakes 69 N.Y.U. L. Rev. 1047,1120(1994)(Plyler “tendsto
be viewed as the ultimate aliens’ rights decision.”); Peter Schuck, The Transformationof
Immigration Law, 84 Corum. L. Rev. 1, 54 (1984) (Plyler “may ultimately cometo havethe
same epodd significancefor thatgroupthatBrownv. Board of Education 347U.S.483(1954)
hashad for black Americans.”).

3. Lucy Hood, Educatingimmigrant Students4 CARNEGIE Rer. 2 (Spiing 2007) (interview
with JudgeJugice), availableat http:/www.carnegie.org/reporter/14/immigrant/index.html.
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JustceBrennan situaed the Coutt’s holdingin Plyler in the context of
the “shadow popubton of illegd migrants—numberingn the mil-
lions—within our bordes.”* The Coutt noted tha this popuktion

raises the specte of a pemanet cage of undoamented resdent
aliens, encouragé by some to remain hereas a soure of cheap
labor, but neverthetss denial the benefts tha our sodety makes
availabk to citizens andlawful residents. The existence of sud an
undeclasspresentsmostdifficult problens for a Nation tha prides
itself on adherencéo prindples of equality unde the law.®

The Court foundthese problems to be particularlyacutein the redm
of public edu@tion. The Texas statute at issueauthorized local school
districts to denyenmllmentto undoawmentedstudentsThe Court held
that this exdusion posel an affront to one of the goalsof the Equd
Protecion Clauseof the Foureenth Amendment:the abolition of gow-
ernmental bariiers presenting unreasondle obstacksto advancenent on
the basis of individual merit.”¢ The Coult emphasted that the cost of
such isolaton would not be limited to the undocumentedstudents
excludedfrom edu@tion, but would impact societyat large.As aresult
of educaton’s fundanentd role in sodety, thoseexcludal from edua-
tional opportunitieswould be unable to be socializel, incorporaed into
the community, or suceed in life in any way” Sud a foundatonal
oppotunity, the Court hdd, “must be madeavailableto all on equa
terms.” In light of the cost “to the Nation and to theinnocent children
who are [thestatute’s] victims,” the Courtappled heightenedcrutiny to
the statute and found tha there was not a sufficiently substantihstate
interestto jusify the statute's staus-baseddenialof educatior?.

4. Plyler, 457U.S.at218.

5.1d. at 218-19.

6.1d. at 222.

7.1d. at 223.

8. 1d. (quoting Brownv. Bd. of Educ, 347 U.S.483,493(1954)).

9.In determining theappropratelevel of deferenceo afford the Texasstatuteunderreview,
the Court acknowledgedthat legal statusis not a suspectlass,nor is educationa fundamental
right, both of which would trigger heightened scrutiny under the Coutt’s establishedEqual
Proedion andysis. Nevertheles, in light of the significant costsinvolved, the Court did not
apply the traditional deferentialrational bass review warrantedunder these circumstances.
Althoughthe Court did not labelits alternaive form of review, somescholarlycommentators
havecalled it “rational bass with teeth.” SeeDaniel Faberand SuzannaSherry, The Pariah
Principle, 13 ConsT. CoMMENT. 257, 260 (1996) (citing David O. Stewart, SupremeCourt
Report: A Growing Equal ProtectionClause? 71 A.B.A. J. 108,112 (1985)).
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Despite thelandmak naure of the Court’sholdingin Plyler, the lack
of fanfare to mak its twenty fifth annversay is unsurpising.
Undocunented immigrants, the “shadow populaton” at the heart of
Brennans reasoning,remain aflash point in socety. The casehas come
unde repeded attack through the yeas, most notably in 1994 when
California passd Propostion 187,which attempted to barundoament-
edimmigrans fromavariety of public sewices, includingpublic educa
tion, and in 1996, when Congess consideed federd legishtion to
revase Plyler, known asthe Gallegly Amendnent!® Neithe of these
efforts was ultimately suacesstl,** but efforts to overturn the decision
continue to this day* The periodic groundswels of oppositbn to the
caseandthe ongoingvulnerability of the popuktionit protects makeits
twenty-fifth annversay a delicate and even contertious societal
momentrather thananeventmarked by celebraton.

Theongoingturmoil and debde over therights properlyafforded the
undoamented in U.S.sodety makesit difficult to accurately and objec
tively asses®lyler's legagy. Is Plyler a sucessstory — an exanple of
the powerful ability of the Coutt and the Consttution to protect the
unpopuér and poweless?Or isit, rather,awaming tale — anill ustrdion
of thelimited ability of the SupemeCout to effect sodetd changeon
polarizing public issuesZurthemore, in a decision with sud a fragile
hold on public appiovd that a full-fledgel cdebration of its accom
plishmensfeelsinappropiate, wha would thesodal impact of itsrever-
salbe?

In this pape, we offerthereailts of empiricalresearcton Plyler’s red
world effects in a sanple of classobomsand communties to shed some
light on thesequestions. We bdieve tha any effort to grapple with

10. Sponsred by California’s Congressmaiilton Gallegly, the Gallegly Amendmentwas
proposé to Congressas partof the lllegal Immigration Reformand Immigrant Responsibility
Act. SeeH.R.4134,104thCong.8 1 (1996).For furtherdiscussiorof the GalleglyAmendment,
seeJames G. GimpleandJamesR. Edwards, Jr., THE CONGRESSIONAL POLITICS OF IMMIGRATION
ReEForM 272-73(1999);Halle . Butler, Educatedn the Classroonor onthe Streets TheFate of
lllegal Immigrant Childrenin the United States 58 Onio Srt. L.J. 1473,1485(1997).

11. Propostion 187 wasimmediatelyenjoinedandthe provisionexcludingundocumented
students from public educationwas later ruled preemptedoy federallaw andin conflict with
Plyler v. Doein Leagueof United Latin Am. Citizensv. Wilson 908F. Supp.755,771,785(S.D.
Cd. 1995) The Gallegly Amendmentwas eventually withdrawn, after a veto threat from
President Clinton.

12. To takejust onerecentexample,a bill introducedthis yearin the Rhodelsland State
Assambly would prohibit the children of illegal immigrantsfrom attendingpublic schoolsin
Rhodelsland, in will ful defianceof Plyler. SeeElizabethGudrais,At Assemblylmmigration
AnmbitionsCool, PRoviDENCE J. BuLL., May 21,2007,atAl.
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Plyler's complex legag/ and future viability mustbeinformedby infor-
maion about its adud impact on undocumentg students, public
schook, and communities To dat, there is little suchinformationavail -
able. In the yeass since the dedsion, the few studiesof Plyler's effects
that have been undetaken tend to focus on the economicimpad of the
caseon state andsdool districts’ budgets:® Theseeconomc trade-offs
tell only part of the story. No studies have focusedon the views and
expeliencesof school personné who are arguablythe mostintimately
familiar with the cases effects at the student,classroomandcommunt
ty levd.

Accordingly, we surveyed and interviewed school personnkin six
public schoolsin Arizonain orde to undersandthefollowing questions:
To whatextent is the caseacconplishing thegoalssetoutin thedecision
itsef?n particular, howthoroughlyhasit removedistinctionsbasedon
legd statusfrom the public school sdting? At what cost?What is at
stake in the future of the decision, which wasupheldby a narow 5-4
majority of the Court?

This paperproceedsasfollows: In Pat I, we provide further conext
for our reseach desgn and offer someexplanatorycommentsaboutthe
utility of thedata colleded. In Pat 11, we offer backgoundontheschool
districts involved and desaibe the methodologyused.In Pat 111, we
summarize the reaults of the suveysconductedandfocusgroupshdd,
and provide excelpts of response received from teachersprincipds,
guidane counglors,and othe school personnelln Pat 1V, we analyze
the data, drawing from the recurring themeswe heardfrom schoolper-
sonnelthree sets of condusions about Plyler's legacyandfuture viabil-
ity.

We briefly preview our condusionshete. First, in termsof the present
day implementton of Plyler, despite the case’dastingpower, we found
itsgoalof rempvingdistinctionsbasal onlegalstatusrom public school
classoomsinconplete. Undoamented studentsremainvulnerable to
subtie but pewasive disaiminaion in school,particularlyonthebasis of
their languge abilities.We link their vulnerabilityin this realmto agap
in the Court's analsis of the disaiminationat issuein Plyler. We sug
gestthatthis gaphas been seiously exacerbatedn recentyearsby test

13. Seeinfra notes 20 — 24 andaccompaying discussion.
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ing and acountaility standads for English languagelearnes in the
fedea No Child Left Behind Act of 2002* and Arizonastatelaw.

Secondwe suggest tha Plyler’s equalzing goalis limited at a more
fundanentl levd by the precarious staus of undocumated students
once theymove outsidethetemporal and geographc boundsof primary
andseconday educdion. Our findingsdemonstate how undoawmented
studens’ vulnerability outsideschool boundssegsinto schoolsaswell.
We tie this limitation to deep-seated constaints on the Courfs consttu-
tional protection for the undoamented. We discusshow policy reforms
atthe state and federal level, patticularlly an increasein the avalability
of bilingualeducaion and passagef theproposedevelopment Relief,
and Educaton for Alien MinorsAct (the DREAM Act), which would
provide a pahway to citizenshp for undocumatedhigh schoolgradu-
ates, would go a long way towards counteacing the limited dodrinal
boundsof consttutiond protection for the undoamentel.

Ourfinal setof conclusionsinvolve the affirmative beneits of Plyler
and the likely conequeces that would follow from its revesd. We
offer an alterndive aaccountof thesecostsandbenefits thatgoes beyond
the oversmplified terms that typify debdes over the cases future
Speificaly, our daa capture significant benetfts to teachers,lawfully
present studens, andimmigrant communities that are often left out of
disaussons of the casés impad. Of paticular note the majoity of
schod personnelwho patticipaiedin our studystrongly supportPlyler.
In fact overthree quaters of the school personnksuiveyedwho hadan
opinion (76%) suppored the legal regime establishedin Plyler. Thisis
paticularly noteavorthy given that all the schoolssurveyedarein immi-
grant communities heavily populded by recentimmigrants,andthere
fore see theeffects of thelaw onadaily bass. They raisel important and
often unacknowledgedconcerns abouttheimpacta revessd of the case
would haveon their professionalmorale andthe qualty of educaion in
their schoos. We bdieve thear insightsaddan important dimenson to
disaussbnsaboutthe future of Plyler.

14.Pub.L. No. 107-10, 115 Stat. 1425(codifiedasamendedn scatteredsectionsof 20
U.S.C. (20)).
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[I. CONTEXT AND OVERVIEW OF STUDY

A. Research Dedgn: Why School Personnel?

We focusel our reseach on suiveys andinterviewswith public school
personnelfor seveal reasons.On a practicallevel, large scaleefforts to
gauge the effects of the dedsion are conplicated by the lack of dat
available on undocumated students. Unlike effortsto takestod of the
impactof Brown v. Board of Eduation of Topekat® which can begin by
looking at data on theracial composiion of public schoolsthereare no
such data available for alienageclassfications® Most school districts
intempret Plyler to prohibit collecting data onthelegal stausof their stu-
dent body*” Furthermore, undoamentedfamilies are oftenloatheto par
ticipake in reeach studesthat could attract attentionto their unlawful
preence Thus focusing our data collection on qualitative insights of
school personné allowed us a window into the effectsof the decision
thatare otherwise quite difficult to study.

In addition, our approach was desgned to unsetle someconventiond
wisdons aboutPlyler that often domnate the public discoursesboutthe
case One conventond view is tha Plyler’s accompishmentis narow
and relatively eay to define: it conssts of the countlessstudens with-
out legalstatus who have received an educationasa direct resultof its
holding® In this account Plyler’s bendiciaries are the undocunented

15.347U.S.483(1954).

16. Becausethe cenais doesnot ak explicitly abou legal status dataon the undocument
edpopulaion mog frequentlyrely onthe“residualmethod,”which arrivesatanegimateby sub
tracting data of the legaly presentpopulaton (reportedby the Departmentof Homeland
Searity) from the total numbers of foreign born (reportedin the census)SeelJeffrey S. Passel,
Unauthorized Migrants: Numbers and Charaderistics Pew Hispaiic Cener (2005),
http:/jpewhiganicorg/filesrepors/46.pdf Thereare reasongo questionthe accuracyof these
estmates SeeDouglasS. Masseyand ChiaraCapoferro,Measuringundocumented/igration,
38 INT'LMIGRATION REV. 1075-1102 (Fdl 2004).In any event,suchestimatesanonly sketch
Plyler's impad in broadstrokes

17. See Jadyn Brickman, Educating UndocumentedChildren in the United States:
Codification of Plyler v. DoethroughFedeal Legislation 20 Geo. ImmIGR. L.J. 385,388(2006)
(discussng state educaton depatment menorandathat claify that school districts may not
require students or parentsto discloe or documenttheir immigration status).But seeOlivas,
supra note 2 (discussng school documentabn requirementshat have causedproblemsfor
undocumeted immigrantfamilies).

18. See, e.g., Johnsonsupra note2, at 44 (arguingthat Plyler hashadlittle transformative
powe on society beyondits concete benefts, “that thousand®f undocumentedhildrenwere
given access to a public school educaion.”); Maria PabénL6pez, Reflectionson Educating
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studens who can now proceed through school without distinctions
drawn bewveenthemséves and ther lawfully presat classmaes.Their
realting tax contibutions andthefact that theyare in schoolinsteadof
outonthestreds, are sonetimesmentioned as additionalpositive effects
of the decsion.® Benefits beyond thosetightly linked to the undoa-
mented high school graduaes, however, are rarely discussd.

The conventonal wisdom about the societalcostof Plyler’s accom
plishments also relatively simple: it cass theissuein termsof budget
ary trade-offs. Efforts to assesshe cost of the decision arisemostcom-
monly by way of opponerd’ argumaets to revisit the dedsion. These
argumatstypicaly reduce theissueto a seemingly simple cost-banefit
equaion, esimating the costsof eduating undoawmente students and
weighing these cost aganst muchneedé improvementsto public
schods thatcould be made with thesefundsinstead®

Suchecononcally-based arguments werecentralto the campaignfor
Propcsition 187# Much of the rheoric surounding the propositon
focused on the mounting costsimposeal by undocumaeted students, as
exenplifiedby thenGovenor Pee Wil son’'scomment “We cannotedu
cae every child from here to Tiera dd Fuego.? Proponens of the

Latino andLatinaUndocumatedChildren: BeyondPlyler v. Doe, 35 SeToN HALL L. Rev. 1373,
1377 (2005) (arguing that given the chalengesundocumente studentsfacein the presentday,
Plyler has only been usefulto them*“i ndividually for personalgrowth, butis of no consequence
for the beterment of the overallconditionof Latinosin the United States . ..").

19.See, e.g,, Hood, supranote3, at 3.

20. See, e.g., Jack Martin, Breakingthe Piggy Bank: How Illegal Immigration is Sending
Schools into the Red, Federation for American Immigraon Reform (June 2005),
http://www.fairus org/site/PgeSever?pagename=resacch_researchéad (providing state by
state figures of the cogs of educatingundaumentedstudentsandthe childrenof undocumated
immigranss), ThomasM. Davis Chairman, House RepublicanCommittee on Government
Reform (Sept. 6, 2006) (tetifying thata hearingin SanDiego reported‘critical strains”on its
eduation sygem dueto undocumentedmmigrantsand noting that “the cost per pupil ranges
anywhere from $8,000to $13,000per student.”).

Sud studies are not only referencedy opponent®f Plyler. Theyare often partof broader
efforts to as&ssthe economicimpactof undocumentedmmigrantson statebudgets See.e.g,
StateShoolsChief Horne Calls on Conglessto PassLegislationto Reimburseirizonafor Cost
of Educatng lllegal Immigrants U.S. StaTE News, Decembe 14, 2005 (quotingHorne’sstate
mentthat recent researchindicatesthat “Arizona’s taxpayersspendabout$6,000per student,”
which resuts in an annualcog of school operationsor children of undocumentedavorkersof
$750million peryear).

21.Sup@a notel0.

22.Danid M. Weintraub& Bill Stall, WilsonWouldExpellllegal Immigrantsfrom Schools
L.A. Tives Al (Sept. 16, 1994) at Al, quotedin Kevin R. Johnson,Public Benefitsand
Immigration: the Intersectionof Immigraion Status Ethnicity, Genderand Class 42 UCLA L.
Rev. 1509, 1565(1995)
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Galegly Amendnentput forth similar economically-basedrguments?
This way of concetudizing the costof Plyler is soprevalent thatit has
shapedmud of the empirical research on the case resultingin numer-
ousstudiesthat assesghe impact of the decisionin termsof the “costs
per undocumated student”*

We soughtto complicate these accountsby undertakingemprical
reseach of a different sott. By surveying andinterviewing schoolper-
sonnelaboutPlylers effects in their schoolswe soughtto painta more
complex picture of Plylers multi-layered accomplishmentsncluding
benefits of thedecisionbeyondtheundocumeradhigh schoolgradudes
thensdves.At thesanetime, the perspectivef schoolpersonnebffer
an dtemaive accountng of the potential impactof a reversalof Plyler
thanthe simple measurement of dollars andcentsper pupil.

We were also attractedto this approad becausdt is rootedin thecon
cemsdrivingtheCoutt’s analysisin Plyler itself. The Courtgroundedts
Equd Protecion analyss in eduation’s “fundamenal role in maintain-
ing thefabric of our sodety.”* Depriving a disfavored groupof children
access to educaton would “foreclosethe meansby which that group
might raise the level of egeem in which it is held by the majoiity.” %
Noting the“i negimabletoll” this depivationwould takeon theindivid-
ud students aswell as the resulting costsit would haveon the Nation,
the Coutt foundit “mostdiffi cult to reconcilethecostor principleof sta-
tusbased denal of basic educaton with the framework of equdity
embodedin the Equal Protection Clause.”

In light of the Cout’s andysis, determining the extert to which the cae
hasadievedits gods requires looking beyord the simple fact that undoc-
umerted students now have accessto public educaibn. It requirescorsid-
ering whether that access has alowed for the robug equalizing effects

23.Thetext of thepropogdamendmenincludeda statemenof policy thatprovidingafree
public edution to undocumentedliens“createsa significantburdenon Stateseconomiesand
depldes States limited educationatesources’ H.R. 4134,104thCong.8§ 1 (1996).For further
disausson of the rhetoric about cods that accompaniedthe campaignfor the Gallegly
Amendmaent, see Butler, supra n.10at1498.

24.Seee.g, Rich Jones& RobinBaker IssueBrief: Costsof federallymandatedservices
to undocumated immigrantsin Colorado, Bell Policy Center(June30, 2006), http://www.the
bell.org/PUBS/NsBrf/2006/06lmmigCosts.plf; Illegal Alien Schodchildren Issues in
Esimating Stateby-State Cogs, U.S. Gen. Accounting Office, Report to the Chairman,
Committee on the Judiciary, House of Repreeratives (June 2004), available at
http:/Avww.gao.gov/nevitems/d04733.pdf.

25.Plyler, 457U.S.at221.

26.1d. at 222.

27.1d.
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amory public school students — and resuting benefis to society atlarge —
thatthe Cout envisioned By asking schod personnel a seriesof quegions
abaut the current implementation of the ca® and the imagnedimpactof
its reversal, we sought to cdl ect datathatwould allow us to conmparethe
Court’s aspirations for its hading with the acual waysin which Plyler
guditatively shapesclasraoms scloolyards, and communities.

B. Study’s Goals

Before procealing to our methodology and results,we offer a few
final introducbry and explanabry commens about the utility of the
data. We remgnize that the school districts we studied have chaaceris-
tics that make ther expelience with Plyler uniqueand distingushable
fromthatof schoolsin othe parts of thecountsy. In paticular, we chose
to focuson six schoolsin ametropolitan areanear the U.S./Mexico bor-
der in Arizona.The proximity to the border combined with a highly
polanzed statewidepolitical climate aboutimmigraton, makedegd sta
tusaparticularly immediate and enotiond redity for theseadistricts’ per
sonnel.Furthernore, we foundtha evenwithin the schoolswe studied,
schod peronnelprovided awide rangeof expeiencesandperspecives.

Notwithganding the complexity of the daa, we believeour findings
suppot usefulgenera condusions. First, thereis value in awaenesof
this very conmplexity, both within individual schoolsand betveengec
graphic regionsof thecounty, to informany attemptto apprasePlyler’s
legacy anditsfuture viability. By presenting theindividud naratveswe
heard voiced, we hopeto provide a degerundersénding of the present
day implications of Plyler andthe complex reperaissionsa reversa of
thelaw would have in at least onecorner of the counts.

In addiion, more broadly, the schoos in this study are demograhi-
cally similar to public schoolsin immigrantcommunitesthroughouthe
country, andwe haveidentified several recuring themesn sahool per
sonnels responseghat may tap into commonexperiencesAs we dis-
cussin Pat 1V, we bdieve thesethemes haveimplicaionsfor dodrinal
anal/ses of theCoutt’sreasoningin Plyler, policy reformsto improveits
implementation, and public awvarenessaboutthe case’simportance.The
data bring anenpirica dimension to analyses of the doctrinal basis for
Plyler, asmany of the strengthsand weaknessg of the cases impad in
the schoot we studied can be traced to the Courts Equal Protection
analsis twenty five years aga We aso draw from our findings an
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implicit critique of current eduationd policiesregardingEnglish lan-
guage leaners(ELLS) in the classoom andimmigration policies rela-
ing to undoawmented high school graduatesAlthough it is beyondthe
scopeof this paperto provide elabaate policy proposalswe offer our
findingsto link the effectivenessof Plyler's implementatiorwith curent
reform effortsin edu@ton andimmigration policy. Finally, we offer our
datato add richnesgo the public conaeption of Plyler's significanceand
to enmurage multiple dimensionsof the case’simport to be consdered
in debatesoverits future

1. BACKGROUND AND METHODO LOGY

Reseach on undocunenied immigrant students presentsparticular
challengesfor reseaches. ProfessorMichael Olivas describeghe diffi -
cultiesof studying this popuktion:

[S]tudying undocumated students preseits unusial ethical and
social scienceimitations. Even the mostobvious questions — sud
ashow manyundocumatedaliensthereare in the United States —
are mixed socil sdence and political questions.. . . Not only are
theretechncal difficulties in measirement, doaumentation, and sur
vey researchbut there areserioustheordical and culturd deficien-
ciesin capturhg both the migrants views and the receiving com-
munty’s attitudesaboutthe sojournersin their midst?

We tried to desgn our research questions and methodologyto take
into accourt the challenges and inherent limitations of emgrical
reseach on undowmented students. One of the reasonswe choseto
focuson gathering data from school personnel ratherthanundocumaet-
ed students or their families, wasto minimizethe ethicalconcernselat
ed to confidentiality of informaion aboutstudents’legal status.This
focusposal a differentchdlenge howeve, becauseve did not wantto
colled information based on mere speculationaboutstudentsiegalsta-
tus. To addressthis, we developed questionsthatclealy separted per
sonal opinions from adud expeiences with students,and repeaedly
askedpatticipans to definethe bass for their views.

28.Micheael A. Olivas Storyteling Out of School:UndocumenteollegeResidencyRace,
andReadion, 22 HasTINGs ConsT. L.Q. 1019,106364 (1995).
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Inevitably, there are gray aress, in which school personneldiscussed
ther perceptions of undoawmened studentswithout explainingthe basis
for their knowledge We bdieve these perceptionsare significant as well.
The very fact tha manyschoolpeisonnelvoicedstrongviews and attitudes
about undocunentedstudens, yetatthe sameime admitted tha they could
not acaraely differentiate which studentsin ther classioom are undoaw-
mened, suggsts the possbility of assumptionsaboutrecent immigrant
student and English Languagd_eanes (ELLS) worthy of attention.

We condudced our reseach in two schooldistricts in a metropolitan
area of Arizona.Within each district, we focusedon one elemenary
schod, one middle school and one high school. All six schoolssewre
low-income Hispanic immigrant communites, as indicatel by the
demographics summarized in the table bdow.?

Table 1. School Demographics®

School Economically English Hispanic Total
Disadvantaged® Language Enrollment
Learners® (asof 2005)
High School 1 (HS1) 59% 16% 89% 1,964
High School 2 (HS2) 71% 21% 93% 2,182
Middle Schooll (MS1) 78% 38% 96% 543
Middle School2 (MS2) 87% 26% 91% 1,035
Elementay Schooll (ESL) 80% 50% 97% 590
Elementay School2 (ESR2) 92% 57% 92% 752

29. These demogaphics suggeg that the schoolswe studied shae conmon charactestics
with schods throughaut the courtry that servelarge populatons of recentimmigrants A recent
study by the PewHispanic Centerreported that “Hispanicenrdimentis heavily concetratedin a
relatively small set of schods,” and that as a reault, the recert influx of Hispanicimmigrantstu-
derts hasmostheavly impacederrollmert in schoolghatalreadyhadlargenunbersof Hispanic
students. Rick Fry, The Changing Lands@pe of AmericanPublic Educaton: NewSudents New
Sclools, Pew Hispanic Cente 23 (October 2006), available at http://pewhispanic.org/
repats/report.php?Reortl D=72.

30. These statistics are drawn from the district report cards issued by the Arizona
Departtment of Education,available at http://www.ade.state.az.usThey are basedon reported
scoeson the Arizona Instrumentto MeasureStandads (AIMS) writing testin eachschoolin
2005-2006.Therefore, they are not precise measurementsf eachschool’s studentbody, but
ratherindicative sanplesof onegradelevel’s reportedtestscoresat eachschool:tenthgradefor
high sclools, sixth gradefor middle schods, andthird gradefor the elementaryschools.

31. Stwdentswho are eligible for freeor reducedunch areconsiderececonomiclly disad
vantaged. SeeArizona’s SchoolAccounability StandardsTechnicalManual 2 (2004),available
at http//www.ade state.az.us

32. The classfications “English Language Learner’ (ELL) and “Limited English
Proficiengy” (LEP)areusedinterchangealy in Arizona’s Departmenbf Educatiorreports.This
pape usestheterm ELL.
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In ead school, we introduced the study at a faculty meetingattended
by principals, teachers,guidance counsdors, andotherschoolpersonnd.
After briefly descibing the holding of Plyler v. Dog, we presengd the
study in neuta terms as an effort to gatherdatafrom within public
schook to mark the twenty-fifth anniversay of the SupremeCourt’s
decision. All attendeesat the meding wereinvited to takea 20 minute
online suvey thatwould present them with a seriesof questionsabout
their views of the costsand bendfits of providing public eduation to
undoamented immigrant studens. Everyonereceiveda flier with the
webste fromwhich they could accessthe survey;hardcopiesof thesur
vey were also avaiable. We also mentioned that we would be holding
focusgroupsfor thoseinterested in discussingheir surveyresponsgin
more detail >

We receved 158 suivey responss out of 485 schoolpersonnelThis
is a 33% responseaate oveall; the sdhools’ individual responseates,
which varied widely, are summaized in Table 2.3 The suwvey had
optionalquestionsfor respondatsto provide demographiénformaion.
The occupaion and racefethnidty of the surveyrespondentsvho pro-
videdthis informaion are summnarizedin Tables3 and 4.

We conduced five focusgroupswith a total of fif teenpartidpants.
The patticipants consiged of three principals, one assistat principd,
nine teachers one counséor, and one preventionspecialist.The focus
groupslagedfrom sixty to ninety minutesandweregenerallyheld at the
schook. Two of the principals, however, metin the private room of a
restaurant. We usedatenplate of openendeal questionsto guidedisaus
sion during the focus group sessiors* We let the conversaion run its
course, however anddid not neassaily coverall the template$ ques-
tionsin evay focusgroup,nor pursuethequestionsn theorderin which
theyare listed. Table 5 summaizesthe participantsn eachfocusgroup.

33.Thesuwey is attachedasAppendixB.

34. As Table 2 makes clear,we had paricularly low participationin the middle schools,
whichwas likely dueatleag in partto thefactthattheyjoinedthesurveylaterandhadlesstime
to compkteit.

35. Thefocusgroupprotocolis attachedasAppendixC.
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Table 2. School Participation

School Survey Regponse Rate  Number of Focus Group Participants

HS1 38% 4 (2 teachers,1 principal, 1 assistanprincipal)
MS1 22% 3 (1 teacher,1 counlor, 1 principal)

ES1 38% 2 (1 teacher,1 preventionspecialist)

HS2 25% 1 (1 principal)

MS2 14% 0

ES2 43% 5 (all teechers)

Table 3. Survey Regondents' Occupations

Occupation Percentage Number of Regponderts
Prinapal 2.6% 4
Teacher 71.4% 110
Guidance Counslor 2.6% 4
PaentLiaison 1.3% 2
Prevenion Specalist 3.2% 5
Otha*® 20.1% 31
Totd responderg (4 skipped this quegion) 154

Table 4. Survey Regpondents Ethnicities

RacédEthnicity Percentage Number of Regpondents
AfricanAmerican 0.7% 1
Asian/Pacific Islander 2.6% 4
Caucasian 48.0% 73
Hispanic/Latino(@) 41.4% 63
Bi/Multiracial 2.6% 4
Native American/Alaska Native 2.0% 3
Othe 4.6% 7
Totd responderd (6 skippedthis question) 152

Table 5. FocusGroup Participants

Focus Group FocusGroup FocusGroup Focus Group FocusGroup

#1 #2 #3 #4 #5
1. Teacher 1. Principal 1. TeacherES2 1.TeatherES1 1. Principal
MS1 HS2 2. TeacherES2 2. Prevention HS1
2.Counglor 2. Piincipal 3.TeacherES2  SpecialistES1 2. Assistant
MS1 MS1 4. TeacherES2 3. TeacherHS1 Principd HS1
3. Teacher HS1 5. TeacherES2

36. Thethirty-oneregpondentghat selected‘other” wrote-in a variety of positionsinclud-
ing two sodal workers two schoolnurses,two advisors four programcooinators, two teach
ers’ aides, threeadministrative workers andtwo campus/communitiiaisons.
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We colleded data in threeways: sdected-responssurveyquestions,
open-endad survey questions,and transcriptionsof focusgroupdisaus
sions Thus, our resuts cone in three forms: quantitativemeasurs of
survey repondent’ sdected responss; excerptsfrom surveyrespon
dents written conments (presnid in table form); and excerps from
transciptionsof focusgroupresponsg (presentd in block quotes).

V. RESULTS: WHAT WE HEARD

In the surveyand the focus groups,we raisedtwo set of questions:
the first coneernal Plyler in the presentand the seond addressedthe
futureof Plyler. In thefirstline of questioning,we focusedon how, if at
al, the issue of legd staus currently arises for school personnel
Regponsesto thes questions provide a window into how the conse
guencesof Plyler play outin schoo$ in immigrantcommunitieswenty-
five years after the decision was made. We discusstheseresponsg in
Section A.

Secondwe aked patticipans to imagine how their schoolwould be
affected by a reversa of Plyler. Through this line of questons, we
soughtto devdop a moretextured accountthanthetraditionalcostben
efit analysis of the impact the exclusion of undocumentedstudents
would have on schools We found that school personneldiscussd
diverseconsequecesof a changein thelaw, notingimpacs notonly on
theexdudedundocunenied students but alsoon theremainng U.S. cit-
izen studens, the parents andcomnmunity, andthe teacherghemsdves.
Theseviews are discussé in Section B.

A. Plyler Today

We discussthe response to questions about Plyler's current day
effects in the following three sections. First, we summarizeresponsg
about the extent to which legal status is an explicit topic in public
schook. Semnd, we de<ribe school personnel’sviews about the
impacs, both postive and negdive, that undocumentedtudens have
on their schools Findly, we offer schoolpersonnel’snsightsinto how
undoamented studentsthemsedves confrontthe issueof legal statisin
the schod sdting.
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1. “Don’'t Ask, Don’t Tell”

In all six schools school personné reportedthattheir studens’ legd
staus is rarely if eva explicitly addresse in the schoolsdting. Less
thanone-quater of the suvey respondats (24%) believedthattheyhad
a basis uponwhich to estimate the percentageof their studens who are
undoamented. During a focus group, one teache who has taught for
thirty-one yeas, twenty-six of them in High School 1, descibed his
view aboutasking studaents abou their legd staus:

I've neverakedastudent abouttheirlegal statusin all theyearstha
I've taught It's don't ask, don’t tell. I'd have no reasonto wantto
know a stucent’slegal status, to ask them that. . . | wouldn’t differ-
entiate instrudion to themsimply becauseof thar legd status so
unlessastudentconfides in methatthey'reillegal, | have noway of
knowing?®’

A group of elerrertary schod teachersespmdedsimilarly whenasked
whether they have everasled a studert about his or her legalstatus:

Teacher#1.: It's noneof my busness

Teacher #2: Yeah,| don’t ask. Someof them mention stuff that
makesyou think but | neve ak.

Teacher #3: We talk aboutwhereyou’re born andthingslike tha
andthats aboutasfar asit goes... As soonas| hea “paper”[in ref-
erenceto documentaton of legd staus] | justclose my ears off.*®

At the same time, it was clea that despitethe lack of explicit discus
sion, schoolpersonnelwere aware of the issueof legd stausin ther
schods. Nealy all the suwvey responderg believed that there were
undoamented students in thar schoos$, and 73% bdieved tha their
preencehadanimpad —whether posiive or negdive —ontheir school.

37.Teache, High Schooll.
38. Teachea's 1-3wereall from Elementay School2.
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2. Perceptions of Undocumented Students: an Inspiration or a
Liability?

Althoughmost respondats did not believethey could identify which
individud students were undocunented, the majority had strongviews
aboutthe strengths andweaknesses of undocumentedtudents, andtheir
distinctive chaaderistics asa portion of the studentbody.Responset® a
survey queston tha askel whethe undocumentedtudentsenhance or
detract from the quaity of eduation in schoolswere divided amost
exacly in thirds,with justover onethird of respondent$35%) sdecting
“enharce,” roughly anothe third (34%) selecting “detract,” and just
under onethird (31%) sekding “other.® The written commentsthat
accanpanedtheseresponsgincluded description®f undocunentedstu-
derts’ contibutonsto thar schoolstha ran the gamut,from praisingthe
students distinctive work ethic, to raisingconernsaboutther language
skills andtest scores, to insistng thatno generalizationsverepossible

We find theseregonsesenlightening on two levels. First, the signifi-
cant portion of school persmnel who believed undocumerted studerts
erhance their schools specfied affirmative benefiss to the ertire schod
community of permitiing undacumentedstuderisto atendpublic schools
that are rarely, if ever, mertioned in the typical accounts of Plyler's
acomplishmerts. The comments sunmarized in secton (a) below
describetherich cultureandlife experenceghatundocumenedstuderts
bring to the sclools they atend Secom, the school persanel who
bdieved that undocunentd students detractfrom the quality of edwa
tionin their schod repeaedly basedheir views onthestudents language
ahli ties ard allegeddetrimental impactonted scoresThefactthatthese
were ther recuring concernsprovidesan impatant window into how
sclhod personnel’s percepions of therr studens’ cortributions to the
schod are shapedby pressireto med stat and federallanguage curricu-
lum requirement andperformancestancards.We sunmmarizethes com-
merts in secton (b).

a. Distinctive contributions of undoawmenéed studens

Onthesurvey,oneof the openendeal questionsaskedrespondent$o
addressthe ways in which permitting undocumentedtudentgo atend

39. Of the respondentsselecting “other,” nealy all wrote in commentsthat they do not
believethatundacunmentedstudentsanbe cate@rizedaseitherenhancingr detractingfrom the
quality of eduaton.
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public schoos hasenhanceal or detraded from the quaity of educaton
in their schools Thirty-five percent of all suvey respondentddieved
that undowmented studens enhance the eduational quality of ther
schods. These respondats most commonly explained their choice by
desciibing the distinctive culturd contributionsor work ethic of undoe
umentked students®* The following table provides a few exanples of
thee comments. Further examplesof ill ustrative commaents are provid-
edin Appendix A.

Teacher, ESL “They try very hard to do their bestbe@usethey know how
lucky theyare.”
Prindpal, HS2 “The obvious andsu[b]tle cultural differencés] bring

richnes to our school”
Teacher, ESL “They are usuallymy hardes workers.”

Teacher, HS2 They* provideanawarenessf ther[ijghts and responsibili
tiestha thosewho are native bom take for granted.”

Prevenionspecéist, “Undocumeated studenthaveenhanceaur schoolby
HS2 strengthaing pride in the culture mostof our students
share.”

Seveal of ourfocusgroup patticipans echoedhesesentinents® The
following comments by an elementary schoolteacherand high school
principal respectvely, are illustrative:

[A] lot of the kids that are new immigrans and therefore have a
higherchane of being undoamentel, they're the ones who really
want aneducdion. They'rethe ones who work really hard.They're
a lot of timesthe best students in your class becausether paents

40. Thirty-two of the forty teachersvho believedthatundocumentedtudentsenhancehe
quality of eduetion in their schoolsprovidedwritten commentsOf these fourteencommented
on undowmented students cultural contributionsand thirteencommentedbn their distinctive
work ethic. In addition, eight comnented on their languageas an affirmative benefitto the
school

41. Five of the fifteenfocusgroup participantsspecifically discussediniqueand positive
chaacteristics of undocumentedtudents Of the otherten, ninedid not discusst oneway or the
other while onediscus®d negatie characteristicef suchstudentgtheir allegedimpacton test
Scoes.
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know the value of educdion. Someof the parents who have been
here you knowmaybether greatgrandparets cameor therr grand-
parentscane, they’rekind of jaded and they’re not as suretha they
canhavethe American dream, wherea the new immigrants usud-
ly—grossgeneréization—usially comein with a mud more posk
tive attitude. . . so you get studats who are usudly at the top of
your class trying their beg.*

[T]he culture they bring and senseof family they bring . . . tha in
itself addsgreatlyto the atmogphere on this campus They’re aso
amazngly respetful studets. . . [M]ost of the recentimmigrants
comehere,many of themvaluing the chance to get an eduation,
andthereforethey’re quite regedful of their teachers®

The diverse ways in which undommented studentsaffirmatively
enhancethe qualty of education in ther schoolsis seldomdisaussedn
public debdes over the case’s importance.We discussthe significane
of these comments further in Pat IV.

b. The intertwinednature of legal status,language andtest
swres

In contrag to theforegoingviews, nearly the sameperentageof sur
vey responderd (34%) bdieved that undocumentedstudens detract
from thar schoos. The two mog common themesin the written com-
mens that acconpanial these reponss were undocumated students’
languaye abilitiesand impact on test sares*

The issue of langu@e arose repeatedly in our study, not solely in
addressing this question, but in responséo numeroussurveyquesions
and focusgroup prompts.Schoolpersonnés views on the relaionship
between legd status and languaye reflectedambivalence On the one
hand, school personné repededly raisedlanguageasoneof their prime
concenswhendiscussing theimpact of undocumentedtudentson their

42.Teache, Elementary School 1.

43. Principd, High Schooll.

44. Of the thirty-nine respondentsvho bdieved that undocumentedtudentdetract from
thequdity of eduaationin ther schoolstwenty-ninewroteexplanatorycommentsOf thesethir-
teen commented on undocumentedtudents languageabilities and twelve commentecbn their
impact on ted scores.The nineresponssthatdid not mentioneitherlanguageor testscoresare
moredifficult to characterizeFive addressedesourcesthreeaddressedoncernsaboutbehav
ior/ability, oneaddresedprogectsfor future employment.
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schods. Yet at the sanetime manyacknowledgedthat there is no tight
correlation betweenlanguageandlegd stdus.

This ambivalencecomes throughin the widely distributed responses
to asuvey questiontha askel whethe Englishlanguagdeaming needs
would be significanty atered if undowmentel childrenwere prohibit-
edfrom attending public school: 55% of all survey respondentghought
thatthey would be significantly altered; 25%thoughtthey would not be
altered; 20% were not sure or had no opinion.

In our focus groups,six of the fifteen participantscommengd on the
fact that languagdeaning abilitieswere not necessarly correlatedwith
legd status®* Thefollowing two excermpts are illustrative:

I've hadkidsthathavesurprissdme.| don't askand | haven’t been
obsevant enoughto redly . . . notice which ones . . . are undoar-
mented, but you know some of them surprse me. Someof my
...lowerlevel Englishspeskers. . . they’l | comeupandthey’ll men-
tionthat. . . momat somepoint got citizenship or they’re working

onit right now . . .. SoI've notical the corrdation is harder to
find.*

[T]herearealot of kidswe don't even know,whodon’tfit that char-
acterization of, of being a studentwithout doauments. And they
blend in redly well, and some of them have high test scores and
someof themare very soundacademically. We jug don’t knowwho
they are?’

Yet despite the fad that many schoolpersonnefrecognizé that lan-
guageleaning abiitieswere nottightly correlated with legd status,lan
guage was sekcted mog consstenty as theway in which undocunent
edstudens detrad from the qualty of edu@tion in their schoos.

Evenmore striking, athoughthere was not a singlereferencein our
survey instument to standadized tess, suivey respondets repededly
madereferenes to Arizonds state-mandatel test, known as “Al MS,”
and the corregponding fedeal regulatons under the No Child Left

45.0f theremaning participantseightdid nottakea positiononeway or theother,andone,
the prindpa of High School 1, believedthere wasa strongcorrelationbetweeregal statusand
languaye abilities. Sheexplanedher view thatthe correlationis paticularly strongat the high
schoollevd becauseELL studentsn uppergradelevelstendto berecentmmigrantsthemselves,
whereasat the primary schoollevelthe studentsmaybe U.S.bornchildrenof recentimmigrants.

46. Teache, Elementary School?2.

47.AsdgstantPrindpal, High Schooll.
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Behind Act (NCLB).* The following table provides a few examples of
responseso an openended suivey questionabouthow undocumaeted
students enhanceor derad from the quaity of educationin their
schook. Further illustrative comments arein AppendixA.

Teache, HS2 “The schoolis given poor mark[d due[to] theundocumered
student achievements.”

Teache, ES2 “. .. itis extrem[e]ly difficult for schoolswith high numbersof
ELL studensto meetor exceedonAIMS or to showadequate
progress”

Teache, HS1 “whenit comes to statetesting,thes kids struggleandbring

down our ovenrall results.”

Teache, HS2 “A[IM]s testing, if they do not undestandEnglishand fail the
teging, the schoolandteachers are blames’

Teache, ES2 “Asmuch as | appeciae all of our studentswith theemphais
on ted scores thesestudants have a negativeimpad ontheimage
of our schools.”

In our focusgroups,we askad whether the participaits havesensed
reseniment towardsundocunenedstudentsdueto their legalstaus,lan
guage needsandbr test soores. The pressureon teadhierscomesthrough
in their ansvers.

[Y]ou getfrustrated when you're always assgned a classload, for
exampe, | havel80studentson my roskersthat! have to deal with.
And they rangefrom students with learning disabilities, about a
third of my studens are English languaye learneas with language
problems,undommented students students who are abusel, all
sorts, all the way up to the gifted students. They’re all cranmed
togetherin the same classoom andthey want you to differentate
instruction for all the different learning stylesto . . . be everything
to everyoneandit’s just —peope fed like they're dandng on the
headof a pin trying to makeeverybody hgppy and you can’t save

48.“AIM S” standsfor Arizona’s Instrumert to Measure StandardsArizonausesthe AIMS
ted to assessschools performanceunderthe NCLB. For athoroughdescriptionof the structure
of the NCLB, and the interplay betweenits requirementsand state-mandatedtandardssee
JanmesRyan, The Pervers Incentivesof the No Child Left BehindAct, 79 N.Y.U. L. Rev. 932,
939-44(2004)
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al of themaster[s] at thesametime. Therésjugs notenoughtimein
theday*

| don't think the generl puHic truly understands wha's goingonand
so they look at your schod andyou know “oh my gosh,how could
they only scae 27?” And we're like “woo-hoowe got 27”7 [all the
other teackerslaugh] . . . “we’reup from 25. . . .” You know, we're
proud of what we've done but the gereral public doesn’tunderstad
thatandl think theyve beenmisledfor the most part.*

The suwey responsegmake clear that our questions aboutundoa-
mened students tappedinto some school personnels frustation about
their studens’ langug@eleaming needsandperformance onstandadized
teds. Yet this frustation bears a compicated relationshipto the regime
estblishedby Plyler. A close look at thesepatticipants’ responsedo
otherpats of thesuweyindicaestha thar viewdid notnecessaly cor-
relate with oppostion to the law established in Plyler. In fact, 41% of
therespondatswho bdieved undocumentedstudentsdetactfrom ther
schods said they would not suppot areversd of Plyler (14%) or were
notsure/had no opinion(27%). Furthermore, lessthan onethird of these
repondens (32%) believed thatthey hada basis for identfying which
of the students with whom they work are undowmented. Thus, it is
undear whatbass they had for bdieving undocumated students were
the caus of their school's struggling test sooresor significantlanguae
learning needs Yet Plyler’s protection of the privacy of studensg’ legal
staus hasnot shielded undoamented students from being vulnerable
targds for school personnek frustation aboutthe pefformance chd-
lenges faced by public schoo$ in immigrantcommunties. We disauss
theimplicatons of this finding further in PartlV.

3. Plyler and students lives: Playing La Migra in the schoal-
yard

While our questionsfocused largdy onthe experiencesof school per
sonnelwith Plyler, in the course of respondingto our questons, many
paticipantsrefleded on howtheissueof legd statispervasively shapes
their students’ lives despite Plyler’s removal of the issueasan explicit

49. Teache, High Schooll.
50. Teache, Elementary School2.
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mater in the school sdting. We closethis sectionwith a summay and
excelpts of teachers’ comments in this regard. Given the difficulty of
having undocunented studens themsévesshae theseexperiencesvith
reseaches, this is one means of documentingtheir reaity while pro-
tecting their anonynity.

During both of our focus groupswith elementaryschoolteaches, the
teachers described seeing the children play “la migra” on the school
playgound— averson of copsand robberswith borderpatrolreplacing
the cops. Othe focus group responsesdescribe additional ways in
which theissueof legal status shgpesundoaimentedstudentslives:

[Descrbing one of her students who was working on a project
where they were suppo®d to interview their parents about their
family history]: [W]hen he came back, first he had told me he was
bornin Mexicali . . . and sothenhe comes back thenex dayand he
says “No, ho my mom sdd to tell you | wasbornin Tucon.” . ..
[T]hen,thenextday he comes bad andhes like, [whispers] “Miss,
Miss noescierto [it's nottrue].| wasbornin Mexicdi butmy mom
does't wantyou to know.™*

I know they havediscussionsabaut . . . the planstha they have. If
they wereto comehomeand someparent aren't there or sone-
thing, who theygoto, wheretheygo. . . .*2

[A] nything, anything involving an immigraton issue they’re very
aware of it. . . . [T]heyhate Border Patrol, theyve voiced tha. They
hat thefact thatthey hawe to havepapers, thatthey haweto have doc
umentsto be ade to go from one place to andher . . . | think it's
sonethingvery realto them . . . it's jug apat of . . . whatthey live
evay day.But| alsothink they understandthe seriousess of it, too.>

[T]he kids [are] very unsureof if they're going hometo parent, if
their parens are going to be there or not. | think tha ddfinitely
affedts. . . theirlearning andsecurity andeverything else®

At the high schoollevd, thehigh schoolprincipalsandassisantprin-
cipal in ourfocusgroupsall pointed to the collegeapplicationprocessas
an eventthat forces many high-achieving undocumentedtudentssud

51.Teache, Elementary School 2.
52.Teache, Elementary School 2.
53. Teache, Elementary School 2.
54.Teache, Elementary School 2.
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Sodal worker, HS2  “I haveknown caesof studentsvho cameto the US during
elementary age andthey excd but cannotattendcollegeor
university when theyare very capdle. Thisis unfortunae.”

Teacher, HS2 “Several of my mostpostive andproductivestudentsn my
American Govenmentclasscan't vote dueto their status.”

denly to confrontthar limited life prospets. Althoughnone of the sur
vey questionsdiredly addressal this issue seveal suivey respondats
expresse frustation at the neallessloss of potentia for these high
schod students.

Oneelementary school teache in our focusgroupdescribe herfrus
tration upon leaning that one of her top former students received a
scholaship to college and then was unabk to attend becaise of his
undowmented status:

[O]ur whole goal shouldbe to, to build and hdp responsble stu
dentsgrow up, andhere’s avery intelligent kid who's worked real-
ly hardandhées realy to work harde, he’s notgoing anywheae, he’s
notgoingback to Mexico. Everythingtha we inves in tha child is
goingto bein the United Staes®

A high schoolteache expresse similar sentimentsafter he disav-
erad severl of thestudensin an after-school advanceplacemat prepa
raton groupwere undoamented:

So,theyre notall languageproblenms andthey really do comeacross
the whole range Someof them do have problems, same of them

hawe learningdisabilities some of themare albused at home,someof

themhawe parentswho have drug problems.But there are kids who

overcome all theseobstades, are goodstudentsand desaveto goto

college.lt would make agreat contribution to the community and the
country asa whole, sowhy turn tha down?It's a lossto everyone
here whenyou stat throwing peopk like that out.>®

Theseexcerpss offer a glimpse into the waysthe legal stats of chil-
drenandteenages shaesther daly livesandlife prospetsdespie the
law establishel in Plyler. We discussthe implications of this furtherin
Pat IV. For now, having summnarzed the daa gathered on the present

55. Teache, Elementary Schooll.
56. Teache, High Schooll.
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day impad of Plyler in sdhools we turn to the quesions we asked
school personnkaboutthe future of Plyler.

B. The Future of Plyler: Imagining the Impact of a Reversl

Many of our questionsin the survey and focusgroupsaskedsclool pe-
sonnd to imagnetheimpactof areversa of Plyler. We wereinterestedin
whether they would sypport or oppo< various policy changesand wha
conequerces they would foreseeasa resultof any suchchanges.

We foundthat the sizable mgority of teachersopposecany changeo
thelegd regimeestblished in Plyler. Of surveyrespondente/ho hadan
opinion, over three quaters (76%) respondedhattheywould not sup
port the passageof a new law tha prohibited undocumente studens
from attending public school

The prospectof becoming personaly involvedin the enforcemat of
immigration laws elicited the strongest emotionalresponse®f all our
gusstions amongboth survey respondatsandfocusgroupparicipants.
The majority of schoolpersonnelexpressedstrongandoften passionag¢
oppostion to playing any role in checking on students’legal staus.
Many also voiced seiious conerns about the effects a changewould
have on the remaining student body and their schools ongoingrelaion-
ship with the community.

In this section, we discusseac of the threegroupsschoolpersonnke
bdievead would beimpaded by a reversal of Plyler: teachersstudents,
and communities.

1. Teachers: “| amateacher, not a Border Patrol agent”

One secton of the suvey aked schoolpersonnelto imaginea new
law thatrequred all studens to report their legal statusprior to enmll-
mentin public school.A questionin this sectionaskedrespondents$o
rate theimpad ontheir professbnalmoraleof arequirementhatschool
personnel enforce the repoting requirementby verifying that students
accurately repoted ther legd staus® Of the 138 schoolpersonnelwho
respondedto this question, seventy-five percent(104 respondents3aid

57. 1t is worth noting that this hypothetichis not so far-fetched.Proposition187 required
that teachers report sugpected undocunented children. See supra note 11. More recently,
Propogtion 200in Arizonamakescettain state employee®f public benefitsprogramsmandated
reportas of anyimmigrationlaw violations.
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that sucha requirement would have a negaive or very negative impact
ontheir profesiond morde, andfifty-five perent(76 respondats)sad
theimpad would be very negdive.

Another surveyquestion asked schoolpersonnelboutthe extent to
whichtheywould complywith arule tha requiredthemto repot on stu
dents they bdieveddid not hawe legd status. Only nineteen percent of
regpondens sad they would repot al case. Overonethird (35%)sad
they would avoid reporting any cases, and 12% more sad they would
reluctantly repot only ambiguouscases >

An open-endel suvey question abouta hypotheticalaw tha required
schod personnelto enforce arequrement thatstudens reporttheirlegd
stetus prior to enroliment elicited strong comments from manyrespon
dents Repeaedly, school personné expressd disconfort andevenout
rageattheimposiion of immigration enforcament on educabrs.A smal
sanpling of excerptsis providedin the following table many similar
commens are provided in Appendk A.

In the focusgroups,we head similarly impassionedesponseto the
possibility of being required to enforce a requrement tha studens
repot ther legal staus in order to attend public school Response

included:

Teacher, HS1 “This is extremely unfair andl would wantnothingto dowith it.”

Prindpal, HS2 “I would not want public schoolsto becomean armof the
Immigration Depatment”

Teacher E? “I am ateacher, nota BorderPatrolAgent. Manytimesateache
is the only onea student feek they cantrust. We cannotafford to
lose thattrug.”

Teacher, HS2 “If suchalaw pased,| would openlydefy tha law, evenif it
meantlosing my job.”

Teacher, HS1 “Thereis NO WAY thatl will eve beinvolvedin this adivity. If
ordeed to do so, | would refuse. If | weredismisse for said
refusal, | would file a grievance with the NEA. If my grievance
were not uphet, | would sell my houseandmoveto a more
civilized community.”

Languae “Educaorswill resstbecominglaw enforcerswhetheror not

coordinaor, HS1 they appiove of the law.”

58. In addition, 21% selected“not sureno opinion” and 12% selected‘other.” Of the 18
responderg who sdected“other” andwrote with a variety of commentssevenwrote thatthey
would redgn, retire, or otherwi stop teachingif sucha changewereto occur.
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I'd probablyget myself in trouble If the law wereto pass. . . |
would not, I'd goto jail maybe,to be honest with you, because.. . .
you're talking aboutkids, you're talking about— how can, how can
you really do thatto children, you know?>*

It would bedemordizing for [the front office staff] and peopk com-
ing in would now see the office asbeingimmigration . . . we're
alreadyfightingtha impresson . . . .[I]t would be hard on the staff
becaisethe staff’s not hired on for this, the stff is. . . very altruis-
tic, you know, “I'm here to educde kids.” | think it would be dev-
adating. . . .®°

Justbecausehelaw change, doesn't mean you changel the heats
andmindsof profesionalswho cary outthat law, and | don’t know
anyme whao's enthusiastic aboutbecoming an immigration officer.
We didn’t getinto this profesion beausewe wanted to check . . .
for your immigration status. We got into it becausewe havea pas-
sion andwe careaboutour subject matter. And | think a lot of our
faculty would resist the law andthensabogge it and undemine it
simply becausdhey don’t agree with it. . . . Sonmebod/ like me, |
havent askeda studentaboutthear immigraion statusin 31 years;
I’'m notgoingto do thatbecausesomelaw's changel.®*

| didn’t cone into this professon to worry about which kids are
legal— aretheyfrom Mars or arethey from Mexico or from Span
or wherevertheyare from. | came becausel have a sincere interest
in knowledgeand| believe educdion is the gaeway to hdping you
haveabeterlife. Soif I'm having to do police work or immigraion
work, | don’t want to haveanypart of it. And | think youwouldlose
somegoodteachers?

| would not wantto be putin a situation where I'm checking cre-
dentiak in addiion to teathing someonehow to read. It’s difficult
enowgh trying to teach someonehow to read and worry about the
otheraspectof why they’rethere®

Someof theteatersraised concens aboutthe detrimentaleffects of
such a requrement beyondits impad on their own professionaldentk

59. Principd, High School2.
60. Principd, Middle Schooll.
61. Teache, High Schooll.
62. Teachea, Middle Schooll.
63. Teache, Middle Schooll.
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ty. They suggesedtha such a requrement would createtenson within
schods, both creating divisiveness between teahersandinterfering in
therelatonshp between teachers andstudents Examples of thesecom-
mens follow:

| think it would causea lot of conflict between, teache to teacher,
espeially the teaches who did it and thosewho were silently
protesing . . . takingastandonit . . ..%

| think teachersvould begin to have very big blindes. . . [R]ight
now, | think we're very interested in our kids, “tell me wha you did
over the weekend,” you know, you begn to learn ther interests,
wha theylike so you can begin to incorporde tha into ther learn-
ing. | think that we would put those blinders on and be like,
“Number137, sit down”. . . | don't wantknow your name, | don't
wantto knowwhereyou're frombecauseif | know| haveto tell and
| dontwart totell ...%

2. Students: “Who will they bring with themand wherewill
theygo?”

Many survey regpondens and focus group participantsraised con
cems aboutthe impact a revesd of Plyler would have on students,
including thelikely increase in crime, gang activity, and unemploynent
thatwould resut if undoamented students wereforced to drop out of
schod. One high school teacher emphasizd the diverse typesof stu-
dentswho would be exduded:

[TThoseimmigrantstudents,they’re not goingto al bekidstha are
at the bottom. They're the crosssection of al our students. . . .
[Y]ou startlosingtop studentsout of advanced placement prograns
and honorsprograms . .%®

Nearly half of all survey respondats (48%)thoughtthe exclusionof
undowmented students would have a negdive (27%) or very negdive
(21%) impad on the remaining students. Similarly, six of our focus

64. Teache, Elementary School2.
65. Teache, Elementary School2.
66. Teache, High School2.
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group paticipans emphasized the detrimental effectsof exclusionon
studentswith legd staus.A few illustrative commentdollow:

I'm concernedaboutwhich otherkids would also fall along. If we
lose sone. . . whodo they bring with them and where do they go?”

A groupof kidsseesanothergrou of kids,you know, having vaca
tion or not being in school, therés otha paent tha are not as
active,not pushing them andthoseare the kidstha I'm concerned
abou losing, thosekids tha don't havestrong guidance — they're
comingto schoolbeause ther friendsarecoming to sdhool, tha's
my leverage . . espeidly atthemiddleschoolyouknow,it’'swhere
theycanbesodal . . .*®

I cantell you right now, our studentbody president, she has oneor
two peopk in herfamily thatarenotlegd, soyou would credae a
vacuumand! don’t know how it could befilled. You'd create avac
uumemotonally, sodally, economicadly. . .*

In one of our focus group discussons of how a reversalof the law
mightimpact theremaining studentsin school,theAssistantPrincipal of
High School One referred back to the school’sexpeience during the
immigration marches of spring 2006.He describedHigh School Oneas
“prectically empty” during themarches.He continued; Theywereall in
thestreetsmarching, and there you had no knowledgeof anything[about
individuds’ legal status], peopk were just handin hand. . . . Whether
thatwould happenf something like this wereto occur?Possibly,posst
bly.”

3. Communities: “I f they’re gone —it’s not the sameplace”

We head many poweaful conems raisedaboutthe impacta change
in Plyler would have on the communties that the schoolssewed. Of
thoseregpondens who had an opinion, seventy-ongercentthoughta
law prohibiting undoawmented students from attendingpublic schoos
would haveanegaive (36%) or very negative(35%)impactontherela-
tionshp betweentheir schooland the community.

67. Principd, Middle Schooll.
68. Principd, Middle Schooll.
69. Teache, Middle Schooll.
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Oneof our focus group participans succincty summarzed wha we
heard from manyrespondeats: areversalof Plyer would notjustchange
the school “it would make it a totally different community.” Another
similarly stated,”It does't just affect [theundocumatedstudens]; they
interactwith evayoneelse in the schoolcommunity, soit affects every-
oneelseif they’re gone—it’s notthe sameplace™™

More spedfically, school personné identified variouslikely hamsto
the community that would result from a law thatexcludedundocumaet-
ed studens from sdhools. Two hams tha came up repeaedly were an
increa® in violence and a loss of trust throughoutthe community.We
disausseachof thesein tumn.

a. A trigger for violence,ange, andcrime

Oneof the openendal questons on the surveygavepaticipant the
chanceto share any comments they had on the probableimpact of a
revasal of Plyler. Many responss focusedon ange and potental vio-
lence that would result in ther communities. A few ill ustrative com-
mens follow, more are provided in AppendixA.

Prindpal, MS1 “An dlitist schooltha does not allow all studentsvould not bewell
receivedin the community.”

Teacher, ESL  “Thepassage of such alaw would turn communities andschoolsinto
dangerous situation[s]. This would divide schoolsandneightmhoods.”

Teacher, HS1  “Becaise of the demogaphicat my school,suchalaw would sei
oudy inflame the remaining students, to the extentthat | would be
very concenedaboutpotentally violent protests— even rioting.
Many of the studentswho would be “kickedout” asthe reault of such
alaw would leave numerousfriends—andeven relatives—behindt
this school alongwith alargenunber of studentsvho would
perceive suchalaw asan affrontto their ethnicity (frankly, | would
beinclined to seeit this way, mysdf).”

Teacher, ES1  “I bdieve it would increaseviolencedueto thelittle hopethey'd
have for improving therr live[s]. Illegalactivity would mostlikely

increase beaus their choice of suwvival would be limited.”

70.Teache. Elementary School 1.
71.Teache, High Schooll.
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Focusgroupparticipants voicedsimilar concerns:

[H]igh schoollevel kids. . . there'd just bemasspandemonium,you
know . . . gangviolenceandsoforth, we have enoughproblens as
it is. [FJor high schoolagedstudents, [it] would notbegoodat all.”

[If] you getrid of thes kids that arecoming to ustha don't have
thelegalstatus,they’re goingto go somephaoe. To me, they’re going
to goundeground,they’regoingto stat to create ther own subail-

ture andthenyou're goingto havea whole slew of criminal issue
73

“And they’ll [undocumaeted student$ besoangrytoo;they’re bare-
ly halding onto theirangerrightnow, you knowthey justdont like
the situation, eveything goingon.. . .”™

b. The lossof schoolsas “ sde zones”

In addessing the likely impact a prohibition of undocumentg stu
dents would have on the communty, school personnelrepeataly
desciibedthe had work thar schoolshaveputinto creatinga senseof
safety for all immigrant students and their families. The descripton of
schook as “safe zones” in immigrant communitieswas a reaurring
thenme. We heard aboutthe ways in which schoolsalreadyconendwith
thefear of govanmentauthortiesanddesirefor low visibility thatper-
vades many immigrant communites. This creates a challenge for
schook that seekto encourage parental involvementin families with
mixed legd staus, which indude both undocumentedamily members
and U.S. citizen students. Sone voiced concernthat the headway they
had madein creaing a senseof sdety would be seiously undermnedif
theschoolwere required to inquire into the legal statusof their studens.

Many responsg descrbed the ways that schoolsalreadybatte a cli-
mate of fear.

72.Teache, High Schooll
73. Teache, Middle Schooll.
74.Teache, Elementary School 1.
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Assistant Social  “. .. | have seenpaments andstudentswho don’t causeproblens
Worker, HS2 disruption sincethey do notwantto putthe spotlight on them.”

Teacher, EQ2 “I"ve hadparents refuse to let ther children go onfield trips
becau® they feared Immigraion would stopthe bus.”

Teacher, HS2 “In cases tha | know, the documentatiorstatus of students,
siblingsandparentsis held really closeto thevest so studentxan
goto schoolin theUS.”

Of the six schoolswe studied, the two elementaryschoolsseemedto
have had themostsucaessin creding a“safe zone,” in which immigrant
families felt confortable interading with the school without fea.
Numerous patticipants from both elementaly schoots descibed the
senseof community and trustthey have built with their students’ fami-
lies.In contast at the middle schoolandhigh school levels,we found
the issuesof parental involvement, trust, and safety more complex. At
thes highergradelevels, we heard more frustration andconcensabout
lack of parentinvolvement dueto fears suroundingimmigration staus.

The differene betveen the elementary schools and upper level
schods on this issuewas vividly demonstraed in the focus groups.
Thesecomments by a high school teacher and a middle schoolteader,
regedively, degribe the chdlengestheyfacein involving the commu
nity:

[1]t really is aproblem, geting parentsto beinvolved. . . . It's dif-
ficult to run a school without parent supportandbe sucessful and
maybe thats part of the reason why [my school’s] not graduaing
studens is thatladk of involvement. It's not justthe parents’ fault,
it's the schools fault. We haveto find waysto make schoolswel-
coming to thes peopleif it's goingto function as a school.”

[H]ere, in our [neighborhood]schools wherethe immigraionis so
high, theyfearthe systembecausethe sysemis notther friend, it's
theenemy ... [l]f youhavea. .. school[in apredominantly white
and middle class part of the city], you don’t havean immigration
issue.l mean,the parents are working, they’re professond, parent
picks up the phone cdls the principd andsays, ‘Hey, you've gota
teachertheretha’s not doing any service for us.”Boom. Tha prin-

75.Teache, High Schooll.
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cipal'sonit. Because theyknow. . . the conseuences of nottaking
action.Hereateachercan badmoutha kid, come in unprepared and
no one’s picking up the phoneto complan to thatprincpal.”

Thesecommnent contrad shaply with theresponsewe receivedrom
the elementary schoolpersonnel

[t seemsto me,from my work with the parents, tha they're very
opento being not only in the building butin the classooms™

| still remembepnce. . . aborde patrol officer pulled into the park-
ing lot afterschool,after school mind you, and he pulled in beause
he hadaflat or somehing. And [our principal] was out theregoing
“get out, getout” shewas like, “move it, moveit, get out.” Shedid
notwanthim anywherenear the school because shedidn’t want. . .
any of thekids to goand say, “Hey, | saw la migra . . .” Shedidn’t
wantany of that”®

There’'sahugetrug devdopedhere beweenthesdchooland thefam-
ilies. Theyfeel sde here andonce you start asking [aboutlegal sta-
tug, they’renot goingto fed sde anymore™

Whenwe axked the elementay school teaches why they think they
have bean able to create this strong senseof safety and trust many
bdieval thatit was dueat least in patt to the fact that both theseele-
menary schoos have “dua language programs,which offer more
oppotunitiesfor studens to include Spanishin their educatiorf® These
progranms attrad recentimmigrant familiesand makethemfeel pat of
the school community® As one teacha descibed, “Because it says

76. Teache, Middle Schooll.

77.Teache, Elementary School 2.

78.Teache, Elementary School 1.

79.Teache, Elementary School 2.

80. Typically in a dual languageprogram, half of the instructionaltime is devotedto
English, and half to anotherlanguage in this case Spanish.Mary Carol Combs, et. al.,
Bilingualism for the Children: Implenenting a Dual LanguageProgramin an English Only
State 19 EpucartionaL Policy 701,706 n.11 (November2005). Theseprogramswere unusual
even before the passageof Propogtion 203in Arizona, which repealedilingual educationDue
to the propositbn’s limitations on permisible bilingual educationofferings, schoolsthat offer
duallanguageprogtans havehadto scale backandadjusttheir programgo complywith thelaw.
Seeid. Sevea of the teacherswvith whom we spokeexpressedincertaintyaboutthe future of
duallanguag programsin Arizonadueto Proposition203.

81 Oneelenentay schaml teache expainedthat,in addition, the® schoolsattractU.S. cit-
izenfamilies from outside the neighbarhood as well, who take advantageof the district's open-
enrdlment systemto placetheir childrenin aschod wheretheycanreceiwe abilingual education.
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we’re respecing, we respec your languagewe think it's importent, we
want to include it in our curriculum.” Anothe teacher contrased the
schod with anothe elementary schoolin which shehad taughttha was
very differentin this regard:

| was in adesg[ragation]school. . . where kids from closeto this
pat of town were bus®d over . . . andit was very much. . . “those
kids shoutin't be here, they should spesk English,” you know,
“they’re dirty, the parentsdon’t volunteer, they don't do their home-
work,” andit was very sepaate. [T]here was probaly a mixture
betweendocunented and undocumatedstudens in tha groupbut
they were definitely caiegorizd as the ones whose parents didn’t
care, thatdidn’t cometo school. . . all of the negaive stereotypes
that we've all probably head were definitely being used in tha
building at the time. And so, | think it kind of depends on where
you're at, andthis [school'q culture definitely doesn’t supportthat
kind of behavior from the profesionds tha work here . . .2

In light of the chdlenges the schoos alreadyfacein deweloping trust
in therr communities, many survey responderg voiced conerns thata
requrementto ak aboutlegd stauswould be detimental to their rela-
tionshp with the communty asa whole.

Teacher, HS1 It would “furtherisolateparentsfrom involvementin the schools.”

Teacher E2 “anadion such asthis would be detrimentd to building
community with ourimmigrantcommunity, documenteabr
undowmented.”

Teacherlibrarian, “The negdive impad would comefrom having neighborhoods

ESL with somekids attendingschool,andothersnot. Schoolwould be
viewed asanexdusionary insfitution. We haveworkedreally hard
to pull parentsinto our school, andto trustus. Thattrustwould be

broken.”
Languae Our communityexpeds our school to be welcomingandgenerous.
program Passageof suchalaw would makeparentsview the schoolas

coordinator, HS1 unwelcoming,hostile, alien.”

82.Teache, Elementary School2.
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Neaty all of our focus groupparticipantsvoiced similar thenmes®

Whenyou're trying to getparens in the community involvedin the
school, for usto become police officersand to force immigraion,
it's areadydifficult enoughand you’re going to put up anothe bar-
rier to makeit even harde.®

| think it would attadk our effectivenessfor the kids who did stay
becaise. . . tha whole trug issue with the school would be log.
Even if it wasn't our rule, or our law, they would still seeus more
asthe badside of authority as oppo£dto the goodside of authork
ty and . . . | think it would really attack the effectiveness of every
teachef®

A commonthene running throughthesecommentss thatthe neel for
schook to be “safe zones is not solely anissuefor undocumente stu-
dents Respondats madeclear tha thar communitescannotbe neaty
dividedbetween doaumented and undocumentedamilies. Oneelemen-
tary schoolteatherexplined,

[M]y impressim after 13 years|is] that. . . alot of thefamilieswho
... docomeovertheborder,have somebodyherealready. So,they
know somebodyin this areaand theytalk to them. And alot of the
familiesarereally well edablished here.. . [M]ost of the kids who
arehere,or alarge proporton, even if they’re not [unjJdocumented,
they haveparens or grandpaentsor sonmebody who wasn’'t doa-
mented. . ..

Oneespeially vivid illustration of the complexity of legal stausin
immigrant communities came aaossduring a focus groupwith one of
thehigh schoolprincipds. He openly sharedwith ushis own experence
growing up asan undowmented immigrantstudent.In the yearssince,
he hasreguhrized his status. He descibedto us a conversatiorhe had
with a facuty memberwho was making inappropriatecommentsabout
the undocunentdstudens in their school:

83. Twelve of fif teenfocusgrouppatticipantsspecificallycommentedn the waysthetrust
their school had built with the communty would be brokenif Plyler were revesed.The other
three said nothing to the contrary;they did not makespecificcommentghataddessedhis point.

84.Teache, High Schooll.

85. Teache, Elementary School 1.

86. Teache, Elementary School 1.
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[Wihat | wantto doiis, get this peron to undestand tha look, they
may be here but you neve know wha's gonnahgppendown the
road. Who'sto s . . . this peron might be opening your cheg to
fix your heart,or might bethe peronworking onyour lag will and
testament,. . . they might be the persondown the road fil ling your
gastank. .. or working onyour car. We are all over inasense. ..

becausel’'m pat of the‘'we’. ... You haveto be very careful [of]

the commentghat you make[to undocunenied students] beause
they might grow up to beyour principal. . . .

This principal told us tha he would quit his job if the law in Plyler
were revased. Acknowledging that this was perhgs not saying much,
since he is neaing retirement, he assued us tha both his U.S. citizen
daughtes, who areteacheas in the area, would surely leaveteaching as
well. This principals comment encgsulae the widespreadresonance
of the issueof legd status in immigrant communites, shaed across
housholdsand geneations.Legdly presentandundoamentedfamily
menbers’ lives areintertwined,making theneedfor “safe zones”extend
to the entire communty, not solely spedfi ¢ families of undowmened
immigrant students.

V. ANALYSIS

We returnto thequestion tha we posedatthe beginningof this paper:
is Plyler a success story or a warning tale? The decsion itsef empha
sized the foundatond role edwcation plays in sockety as the centra
meais by whichindividuds canreach ther full potential asmembers of
their communitiesand of the naion. To single out an isolatd group of
studens for excluson from this oppotunity would not only harm them
as individuak, but impose*significant socid costs” on the naion at
large®” The Coutt hdd sud exclusionwould poseanaffrontto theEqual
Protecion Clause

The foregoing daa are an effort to determinethe extentto which
Plyler's currentimplementation holdstrueto the goalsand ideals of the
decisionitself and to illustrate what is at stakein the case’sfuture. We
do not offer the perspetives of this smdl sanple of schoolpersonnelto
addresghese questionsdefinitively. However we think the manyvoic-

87.Plyler, 457U.S.at 221.
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es we head offer importantinsightsinto Plyler's complexlegag, par
ticularly in light of the conventiond wisdons aboutthe casethat tendto
oveasimplify its acconplishmentand its costs We beginour analyss by
consdering wha the daa sugget about Plyler's currentimplemené-
tion; in paticular, the extent to which legd statuscontinuesto play a
role in public schoolsin the aftermath of the Court’s decision.We then
turn to the relevance of our findingsto the debateover the future of
Plyler.

A. Plyler Today: Its Power and Its Limitations

It was clearthat school personnelundestood Plyler to remove legal
status as an issueto be expicitly addressedn schoolsettings.Many
teachestold usthey had neverin their carees askeda studentabouthis
or herimmigraton status. Schoolpersonneluniformly consicered it an
aspet of thar students’ lives tha wasoff-limits.

The powe of Plyler was also broughthometo usin schoolperson
nd’s desciptions of the many ways that undocumentedgtudens have
enrichad schook andflourishedas a resultof their educationabpportu
nities. Theseacountsvividly give life to Plyler's declaratiorof edua
tion asa societal benefit thattransendsstaus distinctions.

At the sane time, the daa highlight the limitations of Plyler's reach.
We elabaate on two limitationsin particular in the following two sub-
secions.We think thes limitationshave both pragmaticsignificanc, in
consieling policiesto improve Plyler’s presentday implementaion in
public schook, and dodrinal significance,in evaluatingthe extent to
which the Supeme Courts andysis in Plyler led to the resultsit envi-
sioned. While it is beyondthe saope of this article to proposeelabokte
policy reforms or undeatake extensive doctrinalanalysiswe notethese
applicaionsof our findingsin the hopeof encouragindurtherresard
and discusson.

1. Undocumented students as targets for exclusion

While it hasbannedlegd staus as an explicit eligibility criteria in
schook, Plyler clearly hasnot prevented its presenceas an unspoke
issue shapng the attitudes of school personnelin immigrantcommunt
ties.The porton of school personné who hadnegativeviews aboutthe
impactundocunenied studens haveon their schoolswhile a minority,
was still sobeing. It was telling that their frustrationwas most com
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monly direcied at undoamented studens’ languae learning needs and
impacton test scores.

We suggsst that this limitation on Plyler's ability to shield undow-
menedstudens fromdisciminatonin schools hasits seedsin the deci-
sion’s andysis itsef. Obviougy, the Coutt in 1982 could not have fore-
seenthe No Child Left Behind Act (NCLB), passe by Congessin
2001, o0r Arizonas Propostion 203, which repedled bilingud eduation
in the stae, pasedby votersin 2002.Yet, in someways, this limitation
on Plyler's reach seens inevitable, given the opinion’s silenceon the
mater of language.Pehaps unsuprisingly, the case’s history reflects
that its origins were enmeshel with sdool districts’ hostility towards
Mexican and Mexican-American students’ limited English language
abilities® In suppot of itsargumet tha thetuition paymentrequired of
undoamented students was necessay, the Stae of Texassubmited
reardsaboutthe costsof bilingual educaton required by thesechildren,
which Judge Justiee noted in the district court opinion.® Yet Judge
Jusice wenton to notetha there were manylegaly present studentsin
the district who required such languageassisanceas well. ® Then as
now, languageskills and legd staus were conflated and intertwined.
Languagéboth fueled hostlity towardsimmigrants, and provideda basis
uponwhich to actonit. Yet the Supeme Coutt madeno mention of lan
guagein its disaussionof the Texas statute.

PrdessorJuanPelea haswritten an extensiveaaccountof theways in
which the Supeme Courts Equd Protedion analsis has failed Latino
schod children by refusing to remgnize languagedisaiminaion as a
form of race disaimination® He argues tha truly equal and effecive
educaiton for Latinosrequres the recogntion of their cultural andlin-
guistic particularity. He highlights state referenda tha have repeded

88. Forexample onejoumalist recenly interviewedoneof the parentdnvolvedin theorig-
inal district coutt lawsuitin Plyler, who describedhatin enforcingthe tuition requirementoffi-
cias in Tyler, Texas, targetedchildrenwho could not speakEnglish. KatherineLeal Unmuth,
Tyler CaseOpenal Schoolgo Il egal Migrants DALLAS MORNING NEws, Junell,2007at Al.

89. See Doe . Plyler, 458 F. Supp.569,576 (E.D. Tex. 1978); seealso Phillip J. Cooper,
Plyler at the Core: Undeistandingthe Proposition187 Challenge 17 CHicano-LATINO L. Rev.
64,68 (1995).

90.458F. Supp.at 576(“No convincingtestimonywaspresentedhoweverthatsingledout
undocumeted children as particularly problematic. The characteristis of legally admitted,
Mexican-barn children,asa class are very similar, if not identical,to thoseof undocumented
Mexican-barn children.”).

91. Juan Perea, BuscandoAmérica: Why Integrationand Equal ProtectionFail to Protect
Latinos 117 HARv. L. Rev. 1420(2004).

- S



Rabin:AddOnsRECDEC 11/14/07 9:35 PM Page 52 $

52 Journal of Law & Education [Vol. 37,No. 1

bilingud educaton, suchas Arizona’s Proposition203, asjust the most
recentiteraion in along history of “*no Spanish’rulesanddispaaging
attitudes toward naive Spanishspekers” in U.S. public schoot *? Peea
arguesthat these forms of disaiminaion havegoneuncheckd by the
Supenme Courtbeauseof theassimilationistbiasin its EqualProtecion
analysis, which provides “no frame of referencdor recognizingthelan-
guagedisciminaton tha haslong affl ictedLatinos.™?

PeradoesnotdisaussPlyler, butour studysuggests corollary to his
argument: justaslanguage disciimination is a form of racedisaimina
tion, so, too, is it enmeshal with alienagediscrimination. Efforts to
address aliengye disaiminaion without acknowledgingts intertwined
naure with langu@e disaiminaion are destine@ to be limited. In our
reseach, this limitation took the form of frustration andat timeshostl -
ity towardsundocumated students’ limited proficiencyin English.

Lau v. Nicholk* maks the Suprene Courts most explicit effort to
address languagedisaiminaion and immigrantstudents.In Lau, the
Coutt hdd that San Frandsco public schoolsviolated Title VI of the
Civil Rights Act of 1964 by failing to provideprogramsto assst ELLs
in leaming English. The Courtdid not reachthe constitutionalqueston
of whetherthe schoolsysem had violated the studentstights underthe
Equd Prokdion Clause* ProfessorRachel Moran hasdescribed how
Lau has “undegoneakind of ritud dismembermenh thecourts”in the
thirty yeas sincethedecision camedown? While it remans a poweiful
recogniton of the harms of linguigdic exclusionin schools,in prectical
effect it has not establishel a legd right to be free from languagedis-
crimination tha immigrantstudents canenfore

We leaveit to Perea, Moran, and others to provide a morethorough
disaussbn and critique of the anemic conceptionof languageights tha
chamactkrizes the Supeme Courts Equal Protecton jurisprudence?
Instead, we offer our findingsto highlight how this gapin the Court’s

92. Id. a 1444 (citing ThomasP. Carter, Mexican Americansin School: A History of
Eduational Nedect 97-98(1970)

93. See Pereg supra note92, at 1468.

94.414U.S.563(1974).

95.1d. at 566.

96. Rachd Moran, Undoneby Law: TheUncertainLegacyof Lau v. Nichols 16 BERKELEY
LA Raza L.J. 1(2005).

97.1d. at 10.

98. For further discussion of how languagediscriminationhasbeenaddressetyy the Court,
seePaea, supra note92. Seealso Cristina RodriguezLanguageand Participation 94 CaL. L.
Rev. 687 (2006);Ken;ji Yoshino, Coveing, 111 YALE L.J. 769, 896-900(2002).
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analsis of the disaiminaion at issuein Plyler plays out in the class
roomsthe Courtaimedto reach. We bdieveanyattenpt to takestock of
the Suprene Courts efforts to movepublic sthoolsbeyondstatushased
distinctions must grapple with the negaivity and frustraion expresse
by school personneltowards immigrant studens as a resultof their lan-
guage leaning abilities

The we&knessof languagerelated anti-discrimination protection the
Supeme Courtaffordsimmigrant studentshassignificant policy implica-
tions.In the abs@ace of coutt protection, non-Englishspeakingstudets
reman vulnerable to policiesregarding languaye curriculum andtesting
thatstir up discrimination in theschool setting.Our research suggetsthat
currentfedenl and state policy developmaents,shapedy a strongempha
sis on ac@untaility standards and a marked shift away from bilingud
educaton, have exacerbaed the longstandinghistory of languagedis-
criminaionin publicsdhoolstha Paeadescibes® As aresult, thesepoli-
cies,which claim to be designal to improvethe qudity of educdion for
ELLs, areinsted furtheling ther isolaion and exclusion.

At thefederd level, boththeoverall structureof NCLB andits provi-
sionsspectic to languae proficiency encmurageschoolsto view ELLs
as an obstcle to their sucaess. Accountbility is the key mechanism
throughwhich NCLB aims to improve the quaity of edu@tion in the
naion’s schook. All schools are required to report their students’ scores
on standadized tests at regular intervals, and indude both aggreate
scoesfor all studentsin the schooland disaggregaed saoresfor celtain
subgroupsoneof which is ELLs.*** The god behind the dissggregdion
of subgoupsis to make surethat no disadvataged groupsof children,
wheter they be racial minorities, ELLS, or migrant studens, are “left
behind.

Instead, however,the NCLB’s focus ontestscoresencourgesschool
personnel to view certain categories of students as thosethat “bring
scoes down.” Professor James Ryan has written about the ways in
which NCLB’s peformarce standads create pervese incenives
including the exclusionof low-performing studens > He explains,

99. See Paea, supranote92, at 1439-1446

100. 20 U.S.C.A. 8 6311(b)3)(C)(xii) (2007) The subgoups schoolsare statutorily
required to report are gender,eachmajor racial and ethnic group, English proficiency status,
migrant status, studentswith disabilities,andeconomicallydisadvantgedstudents.

101.20U.S.CA. §6301(2007).

102. Janes Ryan, The Perverse Incentivesof the No Child Left BehindAct, 79 N.Y.U. L.
Rev. 932(2004).
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Studentswvho perform poorly on statetests obvioudy hurt schools
looking to makeAYP [Adequat Yealy Progress,the measureof a
school’s performane on test scores unde NCLB]. This is why
schools,to the extent they can, will work to avoid enrolling those
studentswho are at risk of failing the exams. The same pressure
could lead schoolsto push low-performng students out, either to
anotherschool(if onecanbefound that will acceptthem) or out of
the schoolsysemenirely. . . . Given the connetion between per-
formanceonteds, sodoeconomicstaus, and race, thestudents most
likely to betargdedfor exdusion will be poorand/orrada minori-
ties®

Our reseach suggest thatin the context of immigrantcommunties,
the most probabk targes for excluson will be undocumatedstudents,
recent immigrant students, and even U.S. born ELLs. The frustration
with immigrantstudents engendeed by thetest scorereportingrequire-
mens camethroughin many of the commens we heardfrom suwveyed
teachers, sud asonehigh schoolteacher’'s complaintthatwhenstudents
“do not undersand Englishandfail thetesing, the schoolandteaches
are blamed.” Furthermoke, given thefact thatthe vastmajority of school
personnelsad they did not know the legal statusof ther studens, it is
likely that sudh negaive views would extendto recentimmigrant stu-
dentsand ELL sin general, including but by no meandimited to undoe
umenedstudens.

NCLB'’s provisionsintendal to addess the unique chalengesfaced
by studentswho do not spe& the languagen which they aretesedare
ill-equipped to counte the pressue createdby the accountabiity stan
dards NCLB permits schoolsto exclude ELLs from the reading/an
guage arts ted during therr first year in the United States put not from
mat tests* Howeve, few ELLs can learn enoughEnglishin oneyea
to pas therr state’s realing test and evenmathtestsrequirelanguae
abilitiestha posesignificant chdlengesfor ELLs.** NCLB alsoallows
states to “provide reasondle accommodations”for ELLS, including
testsin their naive language, until the studentdavereachedthreshotl
level of English proficieng, presumel to be in threeto five yeas*

103.1d. at969.

104.34 C.ER. § 200.6(b)(4)(2007).

105. WayneWright, A Catch-22 for Language Learners 64 EDUCATIONAL LEADERSHIP 22,
22-27(Nov 2006)

106.20U.S.C § 6311(b)(3)C)(ix)(111)(2006).
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However there is no enforcementor monitoring mechanismin placeto
provideoversghtfor whether statesdecideto develop anymodifications
for ELLs, andif so,wha consttutesa “reasondle accommodaton.™”

NCLB’s oddmix of rigid accountability standardeindvagueandinef-
fectual acconmodaton meaaures for ELLs leaves immigrant studens
subjet to intense pressue to perform with little consderaton for ther
ability to do so. The stress this places on immigrant studens is com
poundel in Arizona by Propostion 203, which repe#ed all bilingual
educaiton in the sttt Among other provisions, Propostion 203
express} prohibits any testing accommodaionsfor ELL students. They
arerequiredto take the same test as all othe students,andthear swores
mustberepoted unde NCLB.**®

Propostion 203's singula focus on Englishlanguageacquistion and
ban on bilingual education further unde'scoes the messageo public
schod personneltha immigrant studens’ naive languagesbilities are
to be viewed soldy as a deficit. Propositon 203 and similar referenda
that have passedin reaent yeas in othe states are the most recentand
forceful expressionsof a shift away from bilingual education that has
beengrowing for decades** While NCLB doesnot explicitly condenm
bilingud edua@ation, it places no check onthesestae referendaandreaf-
firms thar negaive view of ELLs by linking therr “deficit” with poten-
tially punitive implicationsfor schools**

107.At lead 14 stateshavechoserto usemodified testsfor ELL studentsSeeErin Archerd,
Spanish-LanguageTes Accommodatns: Recommendedr Requiredby NCLB?, 9 HARv.
Latino L. Rev. 163,166 (2006).

108. Propostion 203 is one of severalstateinitiatives fundedby a wealthy busnessman,
Ron Unz, that aim to replacebilingual educationwith requiredclassesn Englishimmersion.
Arizonavoters passedPropostion 203 in 2002. Similar initiatives passedn Californiain 1998
andMassahusetsin 2002.Foradiscusson of theseinitiatives,seeWilliam N. Myhill, TheState
of Public Education and the Needsof English Languagelearnersin the Era of ‘No Child Left
Behind,” 8 J. GENDER RACE & JusT. 393,423-25(2004); William Ryan,TheUnz Initiativesand
the Abolition of Bilingual Education 43 B.C.L. Rev. 487 (2002).

109.Ariz. Rev. S. 815-755 (codificationof Proposition203).

110. For an overwview of this history, see Myhill, supra note 109; BarbaraJ. Brunner,
Bilingual Education Under the No Child Left Behind Act of 2001: ¢ SeQuedaa Atras?, 169 Ep.
Law. Rer 505 (2002); Racel Moran, Bilingual Education as a StatusContfict, 75 CaL. L. Rev.
321 (1987).

111. While the NCLB doesnot takean explicit stanceagainstilingual educationjt clearly
maiks a federa shift awayfrom affirmative supportfor bilingual programsTellingly, Title Il of
the NCLB, othawise known as the English LanguageAcquisition Act, replacedthe federl
Office of Bilingual Educaton and Minority LanguageAffairs with the Office of English
Language Acquistion, LanguageEnhancementand Academic Achievementfor Limited-
English-Roficient StudentsSeeMyhill, supranotel109,at426-31;seealsoBrunner,supranote
111, at510-13.
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A recentsurvey of elementary school teacherof ELLS in Arizonaby
Profes®rs WayneWright and Daniel Choi further supportsthe conclu-
sion that frustration about undowmented students’languaye leaming
abilitiesis exa@rbaed by the pressue creaed by federalandstae stan
dards™? Evely teache suwveyed by Wright and Choi bdievedit is unfair
to usethe same standadsand labds to compareschoolswith largenum:
bers of ELLs with schoolswith low numbersof ELLs.*® Ningty eight
percentof theteaches surveyed bdievedthe stateshouldusealterndive
assesment for ELLs until the students becomefluent in English***
Wright andChoiasorepot ahighteacher-turnoverate at ELL-i mpact-
ed elementary schoos duein large pat to frustration with tesing and
accounabllity policies®®

This overview of the policy landsepe in Arizonademongtates tha
the current mix of fedeal and stae policiesregardng ELLs credes a
recipe for resentment towardsimmigrant studentamongschoolperson
nd. We tappednto thisresentment in our surveysandfocusgroups,and
bdievetha our findingsprovide poweful evidenceof the needfor pol-
icy reforms that do not perpetuake languageaelatedexclusionand hier-
archies in public school classoons. Rigid accountabilityrequirenents
and denal of acconmodaionsto ELL s exacerbatstaus-basedlisinc-
tionsthat run counte to the Plyler Court’s goal of removingsuchdis-
tinctionsfrom public school clasroons ¢

112.Wayne E. Wright and Daniel Choi, The Impactof Languageand High-StakesTesting
Policies on Elementary SchoolEnglish Languagelearnersin Arizong 14 EbucaTioN PoLicy
ANALYSISARCHIVES 1, No. 13 (May 2006).

113.1d. at 37.

114.1d. at 16.

115.1d. at 37.

116. We leaveit to other papes to debatethe merits of varioustypesof tesing accommoda
tions and madifications for ELLs. Native languagetests linguigically smplified tegs, bilingual
word lists or glossaiies, ard extratime areall accommodatnsthathavebeenofferedin different
states. Thereis significantdifferenceof opinion amongexpetsin thefield asto the effectivenes
of the various testing acconmodations. See Mary Ann Zehr, Scholrs SeekBeg Waysto Assess
EndishLeaners, 25 Educaton Week 10, No. 18 (Janary 11, 2006); Janal Abed and Paticia
Gardara,Performanceof English Language Leamersasa Subgpupin Large-ScaleAssessent:
Interaction of Regarch and Pdlicy, 25 EDUCATIONAL MEASUREMENT. |SSUES AND PRACTICES 36
(Winter 2006). Thereis aso difference of opinion asto the desrability of excludirg ELLSs alto-
gether as a separate caiegay in accoumability measuresSee,e.g, Alex Duran, Factors to
Corsider When Evaluation Schod Accourtability Resilts, 34 J.L. & Epuc. 73, 79, 81 (2005).
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2. The harms of forcedinvisibility

We found Plyler limited in its abiity to protectundocumente stu-
dents from discrimination in the school sdting in anothe, more funda
mentl way aswell. Paticularly during this highly contentioustime for
immigrants with theincreasng intensity of workplace raids, haghtened
borderenforcement, andrestrictionson public benefits, thereality is that
legd status pervalesnealy every aspectof immigrant studens’ lives
once they leave school grounds,whether they themséves are undoa-
mented or not. Inevitably, it bubbles to the surface in schoolsin a vari-
ety of ways.

We suggestthat this limitation of Plyler's reachis alsorootedin the
Coutt’s analysis in the dedsion itsef. ProfessorLinda Bosnik has
desciibedthe Court’s analysisin Plyler as “shot throughwith tensbns
over therightful status of undoamented aliensin the United States.™’
Shedescribesthe Coutt’s contradictory lines of reasoning.On the one
hard, portions of the opinion emphaie the “innocert childrer’
involved,who, asopposedo their culpable parents, hadno role to play
in thar unlawful presence in this country. At the same time, other sec-
tions of the analsis sugget that all undocunented immigrants, aduts
andchildrenalike, are entitled to protection giventhegovenmentsrole
in en®uragng their presence throughlax enforcanentof immigraion
and labor laws. Bosni& concludesthat as a result of its “contending
visions of undocumated aliens — as blameworhy lawbregers and as
haplessvictims,” Plyler has not provided a robustconsttutiond basis
for building ontherights of theundocumatedin sphees other thanpri-
mary andseconday school public eduation*®

Our findingssuggest thattheseandytical tensionsan Plyler limit not
only its extengon but evenits own implemenétion. In this regad, one
teachersreferenceto Plyler as atypeof “don’t askdon’t tell” regimeis
telling. “Don’'t askdon’t tell” wascoined in the contet of themilitary’s
policy regading homos&uds’ paticipation in the armed forces. It

117.LindaBosniak, THE CiTIZEN AND THE ALIEN 66 (2006).

118. Id. at 67. The SupremeCourt itself has noted Plyler's limited reach.Kadrmasv.
Dickinson Public Schools 487 U.S. 450,459 (1988) (“We havenot extendedPlyler's] holding
beyondthe ‘uniquecircumgances that provokedits ‘unique confluenceof theoriesand ratio-
nales™) (intemal citationsomitted; quotingfrom Plyler's concurrencanddissentyespectively).
Seealso Raqud Aldana, On Rights Federal Citizenship,and the “Alien,” 46 WASHBURN L.J.
263,295 (2007) (noting that after morethantwo decades;the Plyler legacyhasbeenconfined
to its velry facts; no ca® since Plyler hasconferreduponthe undocumenteny othertype of
privilegeor right.”).
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requirestha, on the onehand, the military cannotexplicitly askapplr
cant abaut their sexud orientation. On the otherhand,membes of the
armedforces who overtly expresshomoseuality or bisexudity will be
discharged Professor Kenj Yoshino has critically analyzdthewaysin
which, throughthis law, the state “makesinvisibility a prerequsite for
gays who wish to enjoy the basic entitlementsof a free society’*

In fact, by its own temrms, Plyler establishesa“don’t ask” regimeonly,
in which schoolpersonnelare notto inquireinto a studentslegal staus.
However extra-legalsocial norms seemto haveimposedhe“don't tell”
corollary, suggesing that undocunented studentsmay face the threat of
losing rights and entitlements shoutl they maketheir legal statusexplic-
it. Asareailt, many undoamented studentsio notexperiene schoolas
aplacewhere stausdistindionsare truly irrelevant.Throughtheschool
day, they cary with themawarenes thatthey mustkeeptheir legal sta-
tus “invisible” or risk saious repercussionsWhile schoolsthemseles
would notin fact punish or exdude studentsif they wereto “comeout”
about their legal staus, the studerts’ fearsare not entirely irrational,
given the vulnerability of ther famiies to seious repercussiong so
manyrealms outside school **°

Justas in the context of sexual orientation, living underthis regime
has hamful effects on those who must preservetheir invisibility.
Yoshino discusse the moral ham of beingforcedto live a “compdled
lie.” It inculcatesa doublesenseof shane: bothaboutone’strue unspoe
ken identty and aboutone’s dishonesy.** This camethroughpoignant-
ly in oneelementary schoolteacher’s description.excerptedn the pre-
ceding secton, of thelittle boy who told her he wasfrom Mexico, then
Tucson, andthenshanefully admitted Mexico again.

The harm of the “don’t ask dornit tell” regime is not limited to its
impacton undocumeted students asindividuals.Whenviewedin the
context of the Suprene Court’s Equd Protectionanalysisin Plyler,
“don’taskdon’ttell” appers awarped versionof thedecisionthat risks

119. Kenji Yoshino, Assimilationist Bias in Equal Protection: The Visibility Presumption
andthe Caz of “Don't A, Dont Tell,” 108 YALE L.J. 485,542 (1998).

120.Infad, “don’t ak don't tell” hasbeenusedto describeémmigrationstatusin otherset
tingswhere it more directly parallelsthe military in requiringinvisibility in exchangédor certain
socktd benefits. See, e.g, BethLyon, Farmworkersin lllinois: Law Reformsand Opportunities
for the Legal Academyto Assst Someof the State’sMost DisadvantagedVorkers 29 S. ILL. U.
L.J. 263,274 (2005)(“what Americahasis a“don’t ask,don't tell” policy underwhich employ
ers can accept falsedocumentsanddo not haveto asktheir employeesabouttheir immigration
staus.”).

121.Yoshino,supranote120,at528-29.
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unde'mining its core principles As discussd in the introdudion, the
Supenme Coutt situaked its holding in Plyler in the context of the “

‘shadow popuhktion’ of illegal migrants — numbeing in the millions —
within our bordes.™? To the extent that the sodal andlegal nomsthat
create and maintain a shadow populdion seepinto public schools they
stend in tension with the principles of equality upon which Plyler is
premised!*“Don’t askdon’t tell” does harm not only to undocumered

studens, in forcing them to live a compeled lie, but also to the values
thatpublic edu@tion upholdsin our sodety. In orderfor public schools
to standaspublic institutionstruly sepaate from stausdistinctions,they

mustdistancethensdves as muchas possble from pressuren sub-pop

ulationsof their student bodyto live invisibly.

In manyways,the public schoo$ we studiedweresucceedig in this
regad. School personné shaed inspiring stories of the waysin which
theytreaed al ther studens as individuak, each with the samepoten
tial for growth, leaning, and productve contributionsto the school and
beyond.At the sanetime, howeve, school personné shaedwrenching
stoiies of studens and sdiool personnel confronting the limits of
Plyler's vision oncenondtizen studens venture outsde the school set
ting or beyondthe seconday school years. Inevitably, these outside
pressures hinderal the schools' ability to offer all studens an equa
senseof possbility and opporunity.

This limitation of Plyler’s reach lays bare the fundamenthparadoxof
undoamented immigrants’ rights at the heat of the case.At this deeper
levd, the parallel to sexud orientation falters. Homosexuaty is an
aspecibf personal identity that exists separate and apat from the stak,
whereasaienaye is itsdf a state-created category*** As a result while

122 457U.S.at 218.

123.For an agumentthat the SupremeCourt’s Equal Protectionanalysisin Plyler is root-
edexdusively in concernsaboutthe creaion of a caste-likesystenratherthanin concernsabout
theindividudized ham to undocumentedtudentsseeOwenM. Fiss, ThelmmigrantasPariah,
in A CoMMUNITY OF EQUALS: THE CONSTITUTIONAL PROTECTION OF NEw AMERICANS (Joshua
Cohen & Jcel Roge's eds.,1999) Unde Fiss’s analysisthe Constitutionalconcernwith forced
invisibility is structural ratherthanindividual harm (seeid. at 12: the Equal ProtectionClause
“prohibits creating socially andecononically disadvantagedroupsthatareforcedto live atthe
maugin of scciety, isolatedfrom the maindgream,alwaysat risk, seenin their own eyesandthose
of thedominant groupasinferior.”).

124.Thisis not to say thatimmigrationstatusdoesnot havestrongtiesto identity. It is of
coursetightly linked with racial, culturd, andlinguistic identity. In addition,somescholarshave
amguedthatimmigrationstatusitself hasimportantmeaningfor groupandindividual identities.
Seee.g, Ruben J. Garcia,Across the Borders: ImmigrantStatusand Identityin Law and Latcrit
Theor, 55 FLA. L. Rev. 511, 525(2003).
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most proponents of gay rightswould opposestate-sponsed discrimi-
nation on the bass of sexud orientaton in any context,thereis wide-
spread agreementthat the stae has a legitimatebasisfor discriminating
onthebass of aienayein certain contexts,mostnotably,attheborder?
Bosniak hasdiscussd at length the tensioncreatedby the stake’s well-
esteblished authaity to discriminate on the basis of alierage in
“defin[ing] membeship in the naiond communiy,” andthe extent to
which this authoiity extendsto “the statusof aliensin the variouse-
nomc, sccial, and political domains of life” oncethey arelivingin the
naionalcommunity.* In fad, the Plyler Coutt framed its holdingin the
context of this tenson, opening its disaussionwith the observatn that
the existence of a class of undowmented workersand ther famili es,
encoulagedby acombinaion of lax or incompleteenty restictionsand
inviting econonic opporunitiesto live andwork in our sociey, “pre-
sents mostdiffi cult problemsfor a Nationthatpridesitself onadheaene
to principlesof equdity unde law.”**

Clealy, therewas no way for the Courtto resolvethis fundamenal
tengon in a single case As Bosniak acknowledgesn her analyss of
Plyler, the contadictions and tensionsin the decision’sreasommg were
strategicdly necesary to carry the mgority opinion?® It seems likely
thatthe Courts aim wasto create public schoolsasa safeharborof sorts
in the midst of pewasgve disciminaion againstthe undocunented,
much of which was already of establshedconstitutionality. Viewed in
thislight,thedecsion standsas an isolatedeffort with remarkablesffec
tivenes butinevitable constaints.

In light of thewell-egablishedauthority of the stateto discriminde on
the bass of alienagein certain contexts, canschoolsmove beyondthe
implicit threatof “don’t askdon’t tell?” Onthelocallevel, our data sug
gest that school policies relating to languagecurriculum may havean
effect on this limitation of Plyler as well. As discussedn Partlll, we
foundthatthedegeeto which undoamentedstudentsandtheir families
felt a senseof sakty andtruston sdhool groundshingedat leastin part

125. SeeKevin R. Johnon, OpenBorders? 51 UCLA L. Rev. 193,197-99(2003) (sunt
maiizing thewidespreadacceptancamongpolitical theoristsjimmigrationlaw scholarsandthe
public of theright of the goveinmentto regulat entryinto the countryat the borderandcalling
this acceptance into quegion).

126.Bosniak, supra note118,at52 (“Bri efly statedthe powerto definemembershipn the
national communty beginsat the nation’sborder,but whereexactlydoesit end?”).

127.Plyler, 457U.S.at219.

128.Bosni&k, supranote118,at67.
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ontheextentto whichthe school embraced bilingud educdion. Thetwo
elementary schoolswe studied showel a notably increasedlevel of trust
between the sdhool and community, which many school personnel
attributed at least in part to the sdhools’ distinctive dud languagepro-
grams. Dueto Proposiion 203,suchprogransare ararity in Arizona.To
the extent thes types of programscan be implementel, they will not
only addres students’curricular needsbut also encouraye a welcoming
culturein the school thatsubstnially easesthe tension beween immi-
grant student’ feass off sdhool groundsand their lives as studeats
amongequas in the public school classoom

Onanaiond levd, oneconaete policy measurehatwould begin to
addresghis sane tensbnis the Development, Relief, andEducdion for
Alien MinorsAct (the DREAM Act), currently pendingin Congess?
This propo®d statute would permit undocunented high schoolstudens
who graduat from high school and pursuecollegeedua@tion or sevein
the military to apply for conditiond and eventially permanentresident
legd staus’** Sucha measure would go a long way towardsfulfilling
Plyler svision of individud possbility for al studetsin public schools.
It would freestudentsof the secrecy andinsecurity imposedby the cur-
rentrealty of ther precarniousstatus,instead all owing them to behonest
aboutther identitiesand asset control over thar future potential. While
the DREAM Actis notapanaeafor the fear andvulnerability inhaent
in undocunentdlegd status, it would significanty bolste the strength
of the“sdety zones”for undocumated studentsthat Plyler created.

129.Themog currentversionsof the DREAM Act areS.2205in the SenateandH.R.1275
in theHouse.

130.Spedficaly, the DREAM Act would permithigh schoolstudentsvho havebeenin this
countly for morethanfive yearsandegablishgoodmoralcharacteto applyfor conditionalres
ideng status upongraduatiorfrom high school. During the nextsix years,studentsvho gradu
atefrom a 2-year college,completeat least2 yearstowardsa 4-yeardegreepr servein the U.S.
military for atleast 2 yeass areeligible for permanentesidentstatus TheAct hasreceivedbroad
andgrowing bipartisan suppot sinceit wasfirst introducedin 2001.A conciseovewiew of the
DREAM Act’s contentandstatusis availableonthe Nationallmmigration Law Center’swebsite,
http:/Avww.nilc.orgimmlawpolicy/DREAM/index.htm Most recently,a bipartisanmajority of
the Senatewas six votesshy of the 60 votesneededo permitdebateonthe DREAM Act to pro-
ceed.JuliaPreston, Bill for Immigrant Studentg-ails TestVotein SenateTHE NEw Y ORK TIMES,
Octobe 25,2007,at A16.
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B. The Future of Plyler: Understanding the Complex Cods and
Bendits

In responséo questionsaboutthe possibilty of a reversalof Plyler,
school personnel focusal on far more than the supposedinflux of
resources to school districts tha political campaignsfor a reversa of
Plyler have portrayed** School personné articulated a wide range of
reactions that demonstated the complex waysa reversalwould impact
their schals andcommunities. The velry diversity of viewswe en@urt
tereddemonstatestha theredudionist costbenefitanalysighattypifies
the debatedoes not do justice to the complexityof schoolsthe person
nd andstudents within them, andthe communitiesof which they are a
pat. At thesametime, along certain dimensions- particularlyregading
the necessary sepaation beween education and immigration enforce
ment— schoolpersonnelrespondedwith the mostuniformity of any of
the othe topics covered in our research questions.

1. The Affirm ative Benefts of I nclusion

Much of the Coutt’sreassonng in Plyler focusedon theimportanceof
providing undocunentel students with accesgo educationsothat they
have the opporunity to reach their full potentialasindividual members
of society. We saw copiousevidence of this outcomeof the decision in
the many descriptions of undoawmentedstudents’ achievemerst and
honoss. Our findingsprovide substanital evidenceof the waysin which
public edu@tion has endled undocunentedstudentsto be produdive
and enggiedmembers of thar schook andcommunities.

Pehaps even more stiiking, our findings documentthe many ways
thatthe preene of undoaumented studentsaffirmatively enhanesthe
qudity of edu@ton in the schoolsthey attend.This outcomeof Plyler
is sddom if everraised in debdes over its future. Yet schoolpersonnel
maderecurring references to the distinctive contributionsof undocu
mented studens: from ther appreciation and respectfor educdion, to
their work ethic, to therr strongsenseof cultureandrich life experences.
Importanty, the impact of these contibutions is not limited to the

131. In fact, ironically, whenresouceswere discussedmost schoolpersonnelexpressed
conem tha ther schoolbudges would becutif Plyler were reversedsincesomeof their fund
ing comes from federalsuppot based on the numberof ELLS served.
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undoamented student body; it benefits studens with legal statusand
schod personnkaswell.

2. The Far-Reaching Cods

Ove three quaters (76%) of sdhool personnewho had an opinion
bdieval thelaw esteblishal in Plyler shoutl notbechangedThisis par
ticularly noteworthy given that all thesdhoolssuveyedarein immigrant
comnunitiesheavily popukted by recent immigrans, and therefore see
the effects of the law on a daily basis. The wide-rangingimpacs about
which they expressal coneem stand in striking contrast to the typical
portrayal of the issue,in which costs are simply shifted from undoa-
mened studens to othe uses.

Furthernore, the mgority of teacha's reactedstronglyand negatvely
to the prospet of playing any role in immigraion enforcanent, and
many stated they would refuse to comply. Thesefindingssugget that
onesignificantcostof areversd of Plyler would beits demoralizing and
potenially devastting impact on the morale and motivation of school
personnel Seveal voiced concerns that sud a changewould create
divisivenssamongschoolpersonné andresignaionsof faculty aswell.

In addtion, it was clear thata changein the law would sendschoo$
andcommuntties into far-reaching upheaval Theresponseslesaibed in
the precaling section make clear tha these communities do not split
neatly beween docunented and undoamentedfamilies. Many respon
dentswereconernal tha excluding undocunentedstudentswvould pull
many studants with legd status out of school aswell, either becauseof
peer pressureor a desire to protect undoawmented family membess. In
addiion, responsgdesaibed a devastating impact on the schools rela-
tionshp with the communty, extending far beyondits relationshp with
undowmented students alone.

VI. CONCLUSION

This study has attenmpted to show,throughempiricalreseach on the
actual impactof the Supeme Courts dedsion in Plyler v. Doe in six
public schoos, the ways in which the caseis botha sucessstoly anda
waming tale. Plyler crystali zes the tension beween the power of the
Supenme Court to proted unpgular and vulnerable sub- populatons
within U.S. society and its limitedability to do soin the midstof perva-
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sive and conplex forms of discrimination that are not easily contained
in congitutionalcatgores of analysis norin anysinglecase’sambt. On
the onehand,the trangormative impad the decision hashadon count

less individual lives is stunning. Its expressionof the foundaiond

importarnce of edu@tion for all membersof U.S. society coninues to
animate public schoolspowerfully. Its benefis continueto flow beyond
theindividual undocumated studentsit proteds to lawfully presat stu-

dents immigrantcommnunities and public schoolsin general.

At the sane time, undoamented childrenin public schoolsreman
vulnerbleto excluson and ham. We havehighlightedspedfic limits of
Plyler's curentreachtha wamrantfurtherresearchandresponsre poli-
cy measiresto bring the implementation of the decisionclose to the
ideds of equdity upon which the Court’s decisionturned.Ironicdly,
while these limits are at oddswith the Court’s vision of equadity in
Plyler, they are aso rootal in the Coutt’s very analysis,which was
shapedin subtle waysby deep-seated doctrinalconstraintson consttu-
tional protecion for the undocunenied. Two policy measureghat we
think particularly well-designedto addressthe limitations we identfied
are revisionsto the testing and accountability measuredor ELLs under
the No Child Left Behind Act and Arizona law and passge of the
DREAM Act.

In addition to taking stock of the casés presentlayaccomplshmens,
we also undetook this study to presat a more complexaccounting of
whatis at steke in Plyler's future than usually characterizeshe public
debat over its coss and bendits. In light of the harshand politi cized
climate for immigrantsand particularly undocumentedamiliesin the
United Statesat present, the coss of Plyler canbe easilymisconstruel
by opponetsof the decision.As aresult, the crucialrole Plyler playsin
public schoos in immigrant communties is likely to be insufficiently
appreciated by the public at large It is our hopethat the insights we
ganed fromthesesix schools’expelienceswith Plyler areonemeansof
making visible thatthe Courts condusiontwentyfive yearsagoremans
as true today: “W hakeve savings might be achievedby denyingthese
childrenaneducdion, they are wholly insubstantialn light of the coss
involvedto thesechildren, the State, andthe Nation.™

132.Plyler, 457U.S.at 230.
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Appendix A: Excerpts of Survey Responses

SURVEY QUESTION: Pleas provide specific examples of how permit-
ting undocumented students to attend your sdool has enhancel or
detracted from the quality of education in your schod.

Commernts regarding students’ enhancing effects:

TeacherHS1  “The mgority are had workerswho try alittle harderto take

HS1 advantageof public educdion . . .”

Tedhnician, “They are inspirationto the otherstudents . .”

HS1

Teacher, HS1  “They are exdted aboutbeinghereandwant to take advantageof
coninuing ther eduaton.”

Instrudional  “Thesestudentsare very motivatedto learnandtaketheir

coach, ES1 edu@tionvery seriously.”

Prindpadl, “The obviousandsu[b]tle cultural differencds] bring richness

HS2 to our school.”

Teacher, ESL  “They are usudly my hardestwvorkers.”

Teacher, ESL  “They try very had to do their bestbecausethey know how lucky

they are.”

Teacher, HS2  They“provide an awarenesof ther[ijghts and responsibilitieghat
thosewho are native bom take for granted.”

Teacher, HS1  Theyare “agroup of studentswho is proudof their race andits
languae.”

Sdahoolnurse, “The othe childrenandstaff areexpcsedto the manychallenges

ESL faced by thoe who are non-doamented. This increagscompassgon

andhdps themsee the perspective of others.”

Teacher, HS2  Theyare frequently“highly motivatedpeoplewith a very postive
atitudetowards school adivities.”

Prevenion “Undocumaeated studenthaveenhancd our school by strengthening

spedalist, HS2 pridein the culturemostof our studentsshare.”

e
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Commerts regarding students’ detracting effeds:

Teacha, HS2  “Allowing undoamented aliensrequires morework to teat
themrudimentary English,this, in turn, has madeit difficult
for the schoolto meetit’s [sic] Federal requirementson the
‘No Child Left Behind’law.”

Teachea, HS2  “Intemsof qudity i.e. AIM S soores, yesthey havedetraded.”

Teacha, HS2  “Thesdoolis given poor mark[s] due[to] theundocumented
studentachievements”

Teacha, ES2  “... it is extrem[e]ly difficult for schoolswith high numbersof
ELL studens to meet or exceedon AIM S or to showadejuate
progress”

Schoolnurse, “Negativeeffecton AIMS testing.”
Ex

Teache, ES2 “Testsoores reflect manyof the problems.”

Teacha, HS1  “[L]ower ted saores. Not teachingto higher orderthinkers
dueto languae barier.”

Teacha, HS2  They affect “our drop outrate,our failure rate andour AIMS
saores”

Teacha, HS1  “when it comesto statetesting,thesekids struggleandbring down
ouroverll relts.”

Teacha, HS2  “L ower AIM s scores Not makingprogres for NCLB.”

Teacha, HS2  “A[ IM]steding, if they do not understandEnglish andfail the
testing, the schoolandteaches are blamed.”

Teacha/ “Thes studentstendto perform lower onthe AIM S test,which they
Librarian, are now required to take Along with our special educaion
MS2 population the® students havetestedout the lowestin our building,

ard are not making AYP [Adequae Yearly Progres, the measureof a
school's performanceon test scores underNCLB].”

Teacha, ES2  “As mud asl appedate all of our studentswith the emphasion

test samres thee students have a negdive impacton theimageof our
schoolks.”
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SURVEY QUESTION: Would you support the passageof a new law that
requiredyou to enforcethe requirement that all studentsreport their legal
statusprior to enrollment?

Teacher, HS1 “Thisis extremelyunfair andl would wantnothingto do with it.”

Assigantsodal  “I find it very difficult to tell a child no whentheyhaveno
worker, HS2 control of celtain situations, espeially somethingdike this.”

Teacher, ESL “I"'m not sure | would be ableto. I'd ratherquit my job andgeta
different type of job thatwouldn’t put mein thatsituation.”

Instructional “If thelaw pases | feel | mustobeythelaw, but certainly! would

coad, ESL notagreewith it. It's like the [proposition]prohibiting bilingual
education. We have to obey,but we don't agreewith it.”

Teacher, ESL “Teachersaresupposdto teach.”

Teacher E2 “Teachersrenotthe police.”

Teacher, HS2 “If 1 hadto turn my studentsin | would refuse.If | hadto | would
quit I would notdo this.”

Teacher, E2 “It is not my job to repat a student'segal status.”

Teacher E2 “1 refuse to denychildrenthatright [to be educatedby tur[n]ing in
themor their families”

Teacher E2 “Teacherdhaveenoughto do without havingto be a ‘borderpatrol’
agent aswell.”

Principd, HS2  “I would not wantpublic schoolsto becomeanarm of the

Immigration Department.”

Teacher E “l amateachernot a BorderPatrolAgent. Many timesa teacheiis the only
onea studentfeels they cantrugt. We cannotafford to losethattrust.”

Progam “l amateachernottheINS.”
coominabr, HS2

Teacher, HS2 “If suchalaw pased,| would openlydefy thatlaw, evenif it meantlosing
my job.”
Teacher, HS1 “1 do notthink the schods shouldbe responsibldor this. Letthe

govenmentfind anoherway to getundocumentegeople.”
Teacher, HS2 “l am[a] Profesiond educator.l amnotanimmigrationofficer.”
Schoolnurse, “ltis noneof our busnesswhether someonénas

ESL immigrationdoauments | would neve supportreportinganyoneand
in fad would acively work to boyoott this type of law.”
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Teacher HS1  “Thereis NO WAY tha | will everbeinvolvedin this activity. If
ordered to do so, | would refuse.If | were dismissedfor saidrefusal,|
would fil e a grievance with the NEA. If my grievancewerenat upheld,
| would sell my houseand moveto a more civilized community.”

Languaye “Educatos will redst becominglaw enforcerswhetheror not they
coordindor, approveof the law.”
HS1

SURVEY QUESTION: If undocumented students were prohibited from
attending public schools, what type of impact would it have on various
aspectsof your school,including the educational expeaienceof the remain-
ing students, parental involvement, the relationship between your scool
and the community, reourcesavailable, and overall impact?

Teache, HS1  “Many students parents, faculty, and staff would havevery angry
feelingstowards alaw such asthis.”

Prevention “[ TThiswould lead to a decreag in family unity.”
specialist, HS2

Teache, HS2 It couldresult in “alternaive meansof survivalthroughillegal or
harmful activities”

Prindpal, MS1 “An elitist school tha does notalow all studentswould not be well
received in the community.”

Teathe, ES1  “The passaye of sucha law would turn communitesandschoolsinto
dangeoussituaion]s]. This would divide schoolsandneighborhoods.”

Teache, ES1  “there would be alot morefighting problemsright afterschoal. . .
there would be a lot moregangproblemsin our area.”

Teache, HS1  “Becauseof the demographi@at my school, sucha law would
saiously inflame the remahing students, to the extentthat| would
be very concenedaboutpotenially violentprotests— evenrioting.
Many of the studentswho would be “ki cked out” asthe resultof
sucha law would leave numeousfriends— andevenrelatives—
behind at this school,alongwith a large numberof studentsvho
would perceive suchalaw asan affrontto their ethnicity (frankly, |
would beinclined to seeit this way, myself).”

Teache, ES1 ‘I believeit would increaseviolencedueto thelittle hopethey’'d

have for improving ther live[s]. Illegd activity would mostlikely
incressebecausether chace of survival would be limited.”
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AppendixB: Survey

Sdool Pasonné Viewson the Educationof Undoamented
Immigrant Studets

Remember you can also acces the survey on-line at
www.ed.arizona.elu/plyler/ (survey siteis currently closed)

Pleas read the information below, and then tur n to the next pageto
begin the survey.

You havebeeninvited to voluntarily partidpatein areseach study ontheedu
cationof undocunented studentsin public schools. You can read moreabout
the study on the webste above You havebeen invited to participate in this
studybecauseou are ateache, princpal, guidan@ counséor, or other school
persnnelin oneof the schoolspartidpating in this study

If you agreeto partidpate the surveyshouldtakeapproximately 20 minutes to
conplete,althoughyou aremorethan welcometo spend moretime onit if you
wish.

You may choosenot to angver someor al of the questionson the survey. All
of your responsewil | be keptstrictly confidentid. Your paticipationis pure
ly voluntary andyou may withdraw from the studyat anytime. There are no
known risksfrom your partidpaton andno direct benefit from your paticipa
tion is expectedThereis no cod to you exceptfor your time

Only the researchiss will have accessto your nameand the informaion that
you provide.In orde to maintain your confidentiality, your name will not be
revealedin anyrepors that result from this project; psaudonymswil | be used
in referring to you and any othe names(of studeats, parets etc.) referenced
in your answers All your reponsea will betransmittedthrougha secure serv-
er thatonly the researchershavethe passwordo aacess.Hard copies of your
responsewvill be mantainedin alocked cabinet in aseareplace.

At the endof the survey, you candecide whethe you would like to conside

paricipating in a focusgroup,in which you will have the opportuniy to dis-
Cuss your surveyregponsea in moredetal. If you expres interest in a focus
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group,the researcherwill contact you with further informaion and you can
decidewheteryou wish to paricipate in afocusgroupsesson.

Theresearchersareaval able to answer any questionsg/ou have You cancor-
tact Nina Rabin, the Principal Invedigator, at rabin@emadiarizonaedu or
(520) 621-7331. If you havequestions concening your rights as a research
subject,you may call the Universty of ArizonaHuman Subgds Proedion
Programoffice at (520)626-6721.

By partidpating in this survey, you are giving the investog#or permisson to
use your informaton for researchpurposs.
Thankyou.

TO TAKE THE SURVEY, TURN THE PAGE.
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SURVEY: School Pesonnd Views on the Education of UndocumentedStuderts

Thank you for agredng to participate in this importantsurvey.lt consistsof 44 ques
tionsand shoul take approximately20 minutesto complete.lf you needaddiional
roomfor your respongs, pleas feelfreeto attach additionalpagesor write ontheback
sideof the page clealy maiking the questionto which you areresponding.

I. Demographic Information

Pleasse ansver these brief questionsbefore proceedingto the content of the survey.
Remember, all survey respongswill bekeptstrictly confidential.

1. Name (optional):
2. School:

3. Occupation

U Prindpal

4 Teache

O GuidanceCounelor
U PaentLiaison

O Prevenion Specialist
O Othe (pleaw spedfy):

4. Ethnicity (optional)

Q African American

U4 Asian/Pacific Islander

4 Caucssian

O Hispanic/Latino(a)

U Native American/Alagka Native
4 Bi/Multiracid

O Othe (pleaw spedfy):

5. Years of expaienceworking in schools
ao-1

a5

a5-10

4 morethan10

U Othe (plea spedfy):
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Il. Costsand Beneits of Educating Undocumented Students

When we usethewords“undoaumentedstudents,we meanstudentsvho do nothave
legal stausto bein the United StatesPleasenotetha studentswho haveparents with-
outlegd stausbutwhowere bom in this countryare not undocumentedtudentsthey
areU.S.citizens

Currently, all students regadless of whether they are undocumentedr doaumented,
havea right to attend public schoolsin the U.S. free of charge.The questionsdn this
sedion ask for your opinion on the costsand benefits of providing free public educa
tionto undocunenied students.

6. To the bestof your knowledge are sonme of the students who attend your school
undocumented?

O Yes,| know or bdieve thatsomeof the studentsn my schoolare undocumented.
O No, I know or believetha noneof the studentdn my schoolare undocumented
O Not sure/Noopinion.

7. 1f you answeredyesto Question 6, do you believe that allowing undocumerted
students to attend your school has had an effect on the quality of education in
your school? (Examplesof possible effects include but are not limited to enhanced
parental involvemert, enriched classroom perspectives over-crowding of class

rooms, and diminished financial resources.)

O Yes,allowing undocumentedtudentsto attend public schoolhas hadaneffect on
my school

O No, allowing undocumentedtudentsto attend public schoolhas not hadan effect
onmy school.

O Not sure/Noopinion
8. If you answeredyesto Question 7, do you believe that, on balance, allowing

undocumentedstudentsto attend your school hasenhanced or detracted from the
quality of education in your school?
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O believeallowing undocumente studentsto attendmy school hasenhacedthe
qudity of educaiton at my school.

O believeallowing undoamentedstudentsto attend my school hasdetractedrom
the qualty of educdion at my school.

U Othe (pleae speify):

9. Pleaseprovide specific exanples of how permitting undocumented students to
attend your school has enhanced or detracted from the quality of eduaation in
your school.

10.Do you know of undocumented students in your schoolwho havemade productive
contribu tions to the schod, community, state,and/or country asa result of their pub-
liceducation? (Examplesof productive contributions includeleadershp in schod clubs
or community groups, awar dsor prizesfor academicor athletic performance, etc.)

O Yes

Q No

O Not sure/No opinion.

11.If you answered yes to Question 10, pleaseprovide any specific examplesyou
have of productive contribu tions made by undocumentedstudents as a result of

their public education.

[NOTE: You do not needto provide namesof the students.If you do usenameswe
will keepthemstrictly confidential.]

Ill. Costs and Benefits of Excluding Undocumented Students from Public
Education

Forthe questonsin this sedion, plesseimaginethata newlaw is pasedthatprohibits
all undocumened studentsfrom attending public schools.

12.Would you support the passigeof a newlaw that prohibits undocumentedstu-
dents fr om attending public school?

O Yes
d No

O Not sure/No opinion.
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13. If undocumentd students were prohibited from attending public schools,
what type of impact would it have on the following aspects of your school?
(ched the box that applies)

Very Positive No Negative Very Not sure/

postive impact impad impact negative Noopinion

Educaional experieneof U (] u (] u a
studens in your school

Paental involvenent d a a a a a
in your school

Rdationshipbetweenyour U (] u (] u (]
schoolandthe community
Resourcesavailableto your U u u (] u a

school(negative= less
resourcegvailabk; positive
= moreresourcesvalable)

Oveall impacton your a a a a a a

14. Pleaseshare any comments you have on your respnsesto question13.

15.1f you havework ed with studentswho havedropped out of schooltemporarily or

permanertly, baseal on your experience,pleaseprovide specific examplesof the risks

undocumented students would faceif they were exduded from public education.

IV. Costsand Benefits of Requiring Documentation of All Students

Forthe questionsin this section, pleas imaginethata newlaw is passedthatrequires
all studentsto repot theirlegd stausprior to enrollment in public school.NOTE: The
hypotheicd law doesnot prohibit undocumentedtudents from attendingschoolbut

requres them to reporttheir legd status.

16.If all students were required to report their legal statusprior to enroliment in
public school, the overall impact on your school would be (circle one)

Vely positive — Positive — No impact— Negative— Very Negative— Not surgNo Opinion

- S
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17. If all students were required to report their legal status prior to enroliment in
public school, the requirement would likely causea declinein the enrollment of
(check all that apply)

U Undoawmentedstudents

Documented studats with undocumentegarentg)

Documented students with undocumentegibling(s)

No declinein enrollmentwould result

Not sure/No opinion

O 0o OC 0O O

Other (plea specify):

18. Commentson your answer to Question17.

19. If you were required to enforce the reporting requirement by verifyin g that
your students accurately reported their legal status, the impact on your profes-
sional morale would be

Velry postive — Positive — No impad — Negative— Very Negative— Not suregNo Opinion

20.1f you wererequired to report on studentsyou believed did not havelegal sta-
tus, would you

O Reportall cases
Reluctantly report only unambiguouscass
Avoid reporting any caes

Not sure/No opinion

o O 0O O

Other (plea speify):

21. Would you support the passageof a new law that required all students to
report their legal status prior to enrollment?

ad  Yes

d No

U Not sure/No opinion
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22.Would you support the passaje of a new law that required you to enforce the
requirement that all students accurately report their legal statusto schal official s?

a Yes

a No

O Not sure/Noopinion

23.Comments on your answer to Question 20-22.

24.Does your schml provide accessto sodal servicesother than education to stu-
dents? (Examplesof other social servicesinclude health and dental care, mental
health savices,and substance abuse and crisis counseling).

Q VYes

a No

O Not sure/Noopinion.

25.1f you answered yesto question 24, please desaibe any additional socialserv-
icesto which your school provides acceess

V. Estimating the Legal Status and Migration Patterns of Studerts in Your School
For the quegionsin this section, we are interestedin any knowledgeyou have gained
aboutthelegalstatusof your students whether it be from written recordsor informak

ly obtaned information.Pleae do not hesitde to leaveanaversblankratherthanmake
estmatesthatarebasal solely on gueswork.

26. Do you have a basisupon which to egimate the proportion of studentswith
whom you work who are undocumented?

O Yes

Q No

O  Not sure/Noopinion

27.1f you answeredyesto quegion 26, pleasedescribe the basisof your estimate:
28.If you answered yes to quedion 26, pleaseselectthe approximate percentage

of students in your classroom and/or school that you have reasonto believe are
undocumented
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The approximate percentaye of studens in my classioom who are undocumenteds
(ched the box that applies):.

O Lessthanl1%
1-10%
10-25%

25-50%

o 0O 0O O

Morethan50%

The approximat percentageof students in my schoolwho areundocumenteds
Lessthan1%

1-10%

10-25%

25-50%

o 0 0 O O

Morethan50%
29. Commentson your answer to question 28.

30.Do you havea basisupon which to estimate the proporti on of students in your
classroom or schoolwho havea parent or sibling who is undocumented?

O VYes

0 No

O Not sure/Nbo opinion

31.If you answered yesto quegion 30, pleasedesaibe the basisof your estimate
32.1If you answered yesto quedion 30, pleasewrite the percentage of studentsin

your classioomand/or school that you havereasonto believe havea parent or sib-
ling who is undocumented:

The approximate percentageof studetts in my classroomwho havea parent or sibling
who is undocunenied is:
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Lessthan1%
1-10%
10-25%

25-50%

O 0o o0 o o

More than50%

Theapproximatepercentageof studentsin my schoolwho havea parentor siblingwho
is undocunentedis:

O Lessthanl%

O 1-10%
O 10-25%
O 25-50%

O Morethan50%
33. Comments on your ansver to quegion 32.

34. Do you think English languagelearning needsin your schoolwould be signifi-
cantly altered if undocumented children were not permitted to attend public school?

O Yes

Q No

O Not sure/Noopinion

35. Pleasedescribethe basisfor your view.

36.In your experiernce,how frequently do M exicanimmigrant studentsreturn to
Mexico permanertly after a period of enroliment in your school? NOTE: this does
not include temporary trips to Mexico for vacations, family events, etc.

a \Very frequently

O Freguenty
O Infrequenly
a

Neve



Rabin:AddOnsRECDEC 11/14/07 9:35 PM Page 79 $

January 2008] Understanding Plyer'sLegacy 79

O Not sure/No opinion
O Othe (plea® speify):
37. Pleasedesgcibe the bags for your view.

38. If your schoolis growing in sizeeach year, do you think the exparsionis pre-
dominantly dueto the addition of students with or without legal status?

O School growth is predominantly dueto additionalstudentswith legal status
O School growth is predominantly dueto additionalundocumentedtudents
O My schoolis notgrowing

O Not sure/No opinion

39. Pleasedesgi be the bads for your view.

40.Do you know of students who reside in Mexico and cross the border regularly
to cometo school?

O VYes, | know of studentswho crossthe borderregularly to cometo school.
O No, I donot know of studentswho crossthe borderregularlyto cometo school.
O Not sure/No opinion

41.If you answered yesto question 40, pleaseselectthe regularity with which the
students are crossing the border to cometo school:

O Daily

O Wesly

O Monthly

O Not sure/No opinion
O Othe (pleae speify):
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42.1f you answeredyesto quegion 40, canyou edimate the percentage of the stu-
dents who crossthe border regularly who are undocumented?

Q VYes
d No
O Notsure/Noopinion

43.1f yes,pleaseprovide your estim ate of the percertageof studentswho crossthe
border reguarly to attend school who are undocumented

The percentageof studentswho cross the borde regularlywho areundocumenteds:
44. Pleasedescribethe bads for your view.
VI. Conclusion

Thankyou for your participation! We sincaely apprecate your time and value your
thoughs.
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Appendix C: Focus Group Protocol
I. Introductory Comments

Before we begin ourdisausson, we would againlike to thank youfor yourtime
andfor your willingnes to help us gain a deepe undersanding of the issues
affecing schoolsin the borde area It would be helpful to begin by getting
acquaintedvith eveyone.Let’s beginwith someintrodudory comments about
ourelves.I'm.....

Couldyoutell usyour name schoolaffiliation, postion, and how manyyears
you havebeenworking in schools?

Today we're goingto discuss an issuethataffeds manyschoos in Tucsonand
Southermrizona.Before we get into our disaussion,we’d like to makea few
requests. First, you may havenoticed tha we are videotaping the session so
tha we canreferback to the discussion whenwe write our andysis. We want
to make surethatyou are all comfortable with this,andwe again wantto ensire
confidentality. Your names will never be used.

Wewould also like to askthatwe have justonepersonspe& at atime. We will
make surethat eveyonehasa chane to spe&. Please say exactly what you
think. Don’'t worry about whatwe might think. We're here to exchange opin-
ions and to try to engae in a meaningful conversationaboutan important
issue.

II. Discussionquestions

How, if atall, does theissueof legal statusarise for you in your school?
Let's talk aboutthe relationship between English languae learning in your
schoos andlegd status Do you think a students’ legd status saysvery much
abouttheir languageabilities?

Imaginethatalaw were paseal thatprohibited undoammented immigrant chil-
drenfrom attendingpublic school. How do you think thiswould affect theU.S.

citizenstudens who remanedin school?How would it affect therelationship
betveenyour schooland the community?
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Imaginethat a law were pasel that requiredall studentgo report their legd
statusprior to enrollment in public school. As school pesonnd, you were
requiredto reportany instances of students who had not accuraely repored
their legal status. Whatimpad would this have on your professibnd morade?
Onyour school community?

Do you think legalstaus hashad animpad on parentd involvementin your
school?

Have you hadany speific expagienceswith undocumatedstudens or fami-
liesthatillustrate the benefits they bring to the communityand/orthe compli-
cationsthatwould ariseif theywereexcludedfrom the public schoolssystem?
[if youdon't know which of your studentsor their families areundoacimented,
don't try to answerthis question]

In your opinion, how awareare the students— doaumentedand undocunenied
—of theissueof legd staus? How, if atall, doissuesof citizensip affect them
in the school seting?



